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Editorial

This volume of the Global Campus Human Rights Journal consists of three 
parts. 

The �rst part, �Special focus: Selected developments in the area of 
children�s rights�, is the �rst time the Journal devotes special attention 
to the rights of children. In 2019, a cooperation agreement was signed 
between the Global Campus of Human Rights and the Right Livelihood 
Foundation. Its purpose is to �promote the acknowledgement and 
observance of human and child rights and to strengthen the participation 
of children in all matters affecting their lives in the present and in the 
future�. The Special focus is a product of this collaboration between the 
Global Campus of Human Rights and the Right Livelihood Foundation.

The Global Campus of Human Rights consists of the Global Campus 
Europe, South East Europe, Africa, Asia Paci�c, Caucasus, Latin America 
and the Arab World, with the participation of post-graduate students from 
their respective Master�s programmes in Human Rights and Democracy. 
The Right Livelihood Foundation is a Swedish charity, whose mission it is 
to honour and support courageous people solving global problems. The 
Foundation is a politically independent and non-ideological platform for 
the voices of its Laureates to be heard.

The editor of this �special focus� part of the Journal, Chiara Alta�n, 
Research Manager at the Global Campus of Human Rights, gives a separate 
editorial introduction, which explains�how the six articles re�ect selected 
developments in the area of children�s rights.

The six articles have gone through a thorough and detailed editorial 
process, comprising double peer reviews and an arduous process of 
reworking articles. The Special Focus is the result of considerable teamwork 
involving Chiara and other staff of the Global Campus of Human Rights: 
George Ulrich, Academic Director (who provided valuable comments on 
the substance of articles), Reina-Marie Loader, Children�s Rights Project 
Manager (who assisted with language reviews) and Angela Melchiorre, 
Online Programmes Manager (who helped with identifying and securing 
the availability of peer reviewers, and consistently provided advice and 
support). 
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In the second part, we publish a single article of a general bearing. 
In this article, Chofor Che �nds the root causes for the ongoing political 
malaise in Cameroon in the failure of that state to effectively implement 
the decentralisation framework provided for under the 1996 Constitution 
of Cameroon. The 1996 Constitution aims to address some serious 
contemporary challenges to governance faced by the country. A 2019 
national dialogue did little to address the resentment based on persisting 
perceptions of the colonially-linked marginalisation of the Anglophone 
community. Chofor Che identi�es the need for a fundamental constitutional 
overhaul that would provide a more effective decentralised framework for 
administrative, political and �scal decentralisation. 

The third part contains a regular feature of the Journal, a discussion of 
�recent developments� in the �elds of human rights and democratisation 
in four of the regions covered by the Global Campus of Human Rights. 
In this issue, developments during 2019 in the following four regions are 
covered: Europe, sub-Saharan Africa, the �Arab world� and the Asia Paci�c. 
These contributions are collective endeavours, being based on the research 
and writing of academics or staff, and students or recent graduates of four 
of the regional Master�s programmes forming part of the Global Campus 
of Human Rights. 

Balnaves, Burkle, Erkan and Fischer scrutinise the results of the 
2019 parliamentary elections for the European Parliament. They draw 
attention to the implications of the elections for human rights, and discuss 
tendencies towards increased �European populism�. Nyawa, Nyemba, 
Nyokabi, Mathenge and White take under review a series of issues of 
importance and interest related to human rights and democratisation in 
sub-Saharan Africa during 2019. These issues include the withdrawal 
by Tanzania of its optional acceptance of the jurisdictional competence 
to the African Court on Human and Peoples� Rights to allow individuals 
and non-governmental organisations to submit cases directly to the 
African Court; judicial decisions on child marriage, and the monumental 
judgment nullifying presidential elections in Malawi. Iasmin Ait Youssef, 
Rana Alsheikh Ali, Elena Comaro, Elise Diana, SolŁne Lavigne Delville, 
Nouha Maaninou, Marta Pannunzio and Charlotte van der Werf paint 
a picture of contradictions within the Arab world during 2019: While 
mass mobilisations broke out throughout the Arab region and democratic 
consolidation took place in Tunisia, suggesting a �second Arab Spring�, 
authoritarian reactions and the use of different repression techniques 
against protesters, activists and civil society organisations also occurred. 
Beyond these two opposing dynamics, the socio-economic situation across 
the region deteriorated, thereby increasing the vulnerability women, 
children, stateless persons and refugees. Taking stock of developments in 
Asia Paci�c over 2019, Ravi Prakash Vyas, Mike Hayes, Mmalinda Savirani 
and Pranjali Kanel conclude that, despite some promising developments, 
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on the whole the region has continually regressed from its democratic 
and human rights obligations due to the use of technology as a pretext 
of national security, restrictions on freedom of expression, assembly and 
association and an increase in mob violence and lynching. While there 
have been some positive developments, for example the increased number 
of Paci�c Islands ratifying human rights treaties or the collective action 
against traf�cking, the region also contains states undertaking serious 
human rights violations such as Myanmar, Philippines, and China. 

The four articles on regional �recent developments� demonstrate that 
2019 was another year during which setbacks for human rights and 
democratisation increased around the globe. 
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Editorial of special focus: Selected 
developments in the area of children’s 
rights 

Chiara Alta�n*

The thirtieth anniversary of the United Nations Convention on the Rights 
of the Child (CRC) represented an occasion for many in the �eld to take 
stock, re�ecting on achievements and challenges of children�s rights 
advocacy and engagement with the CRC Committee. It also presented an 
opportunity to critically re�ect on the extent to which the Convention has 
impacted on children�s rights research, including in terms of empirical and 
conceptual approaches, methodological innovations and gaps. We chose 
to contribute to the debate generated by the anniversary celebration with 
this edition of the Global Campus Human Rights Journal, which provides 
insight into selected developments in the area of children�s rights in 
different regions covered by the Global Campus of Human Rights. The 
articles presented under this special focus address the regional scope and 
impact of current developments by either examining a key theme in a 
speci�c country or region or by exploring a cross-cutting topic in different 
regional perspectives. In either case, the articles provide observations and 
lessons that can contribute to our understanding of related practices and 
challenges in other national and regional contexts. Several of the issues 
addressed in this special edition are of concern to children worldwide. The 
contributions are mainly multi-disciplinary in the sense that they combine 
legal analysis with social, historical, political, economic and other relevant 
dimensions. Importantly, in considering the CRC, each article provides 
considerations by which to assess the ongoing impact of the Convention 
and what it means to adopt a rights-based approach to matters involving 
children. The authors� consideration of further relevant instruments, such 

*	 Master�s Degree in Law (Roma Tre University) Master�s in Rule of Law, Democracy and 
Human Rights (LUISS University) LLM in Comparative, European and International 
Law (European University Institute) PhD in International Law (European University 
Institute); Research Manager, Global Campus Headquarters, Venice; chiara.alta�n@
gchumanrights.org
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as the Third Optional Protocol to the CRC or regional sources, contributes 
to advancing such assessments. Also, the attention devoted to the work 
of the CRC Committee as well as other relevant monitoring bodies 
helps to weigh the impact of the Convention in relation to the selected 
developments. These concern language-based exclusion and punishment 
of children in education; health-related rights of children in a humanitarian 
policy context; children�s rights in immigration policies; children�s rights 
to privacy in relation to internet education technologies; children�s rights 
budgeting and the key dimension of child participation in public decision-
making; and, �nally, the recognition of the locus standi in favour of the 
child and the operational relevance of the communications procedure.

Hurwitz and Kambel address the problem of language-based exclusion 
and punishment of children, and even their parents, in education. This is 
not about the right to be educated in and through one�s mother tongue, 
but about the right of students (and their parents) not to be discriminated 
against, excluded, restricted or punished for using their mother tongue on 
school grounds, including in the classroom. While the former problem has 
caught the attention of children�s rights advocates, the latter has been rather 
neglected. An overview of examples of such practice found in different 
sources and covering various parts of the world is given to show that it 
is widespread and damaging to the children�s development. The human 
rights implications of such practice are considered by referring to the 
international instruments in force regarding children�s rights in education, 
with a focus on the European context and its relevant framework. The 
approach proposed to tackle the issue, namely, the Language Friendly 
School initiative, can be inspiring for educators in schools worldwide.

Das Gupta, Zaman and Begum tackle a salient and timely issue in 
the area of children�s rights, with a clear short and long-term impact in 
Southeast Asia. Combining a qualitative research methodology with a 
child rights-based approach, they discuss the safeguarding of Rohingya 
children�s health-related rights in relation to the healthcare system available 
in one of the Bangladeshi camps where 54 per cent of the inhabitants 
are children. The results of the �eldwork conducted in September and 
October 2019 shed light on factors that impede children�s ability to enjoy 
their rights. In parallel, the children�s rights perspective advances the 
conceptual framework of analysis and, therefore, the understanding of 
health service accessibility and utilisation by Rohingya children and their 
families. This positively informs speci�c public health interventions for 
real change on the ground within a broader humanitarian policy context. 
It may also contribute to the evolving debate about measuring capacity 
in humanitarian response (in Bangladesh as well as in other countries) 
and how international, national and local stakeholders can harness such 
capacity and work together in complementarity.
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Weizman explores some of the most pressing gaps in Canadian 
immigration policy in relation to three interconnected issues facing 
newcomer youths in Canada, namely, status, educational barriers and 
poverty. In contextualising these policy gaps in reference to an existing best 
practice, namely, the Real Me programme at the Centre for Newcomers, 
the author provides policy recommendations. During the last decade the 
situation of children and young migrants and other children in the context 
of migration (such as children born to migrant parents in host countries, 
or those that remain in countries of origin) increasingly has been a subject 
of attention in public policy discussions at national, regional and global 
levels. Weizman�s article can contribute to these discussions and help to 
inform public policies in destination countries aiming at improving the 
conditions of migrants and their families, based on a children�s rights 
approach. Indeed, the three issues chosen by the author are among the 
main themes to be studied when it comes to assessing integration policies 
and children/youths in migration-receiving countries. In every host country 
there will be both similarities with and differences from the Canadian case, 
but lessons learned from this case could contribute to understanding the 
realities, gaps, challenges and good practices in other countries.

Cendic presents a case study on the issue of children�s rights in relation 
to internet education technologies. She investigates the right to privacy of 
children during the extended use of online applications and platforms in 
Serbia, which were put in place to minimise learning disruptions related 
to the COVID-19 pandemic. In doing so, she explores key emerging issues 
concerning online schooling in the country, also taking into account 
observations related to a lack of transparency and inconsistent security 
and privacy protection in the industry for applications utilised by many 
educational institutions worldwide and by children outside the classroom 
for learning purposes. The article makes a valuable contribution by 
applying relevant legal frameworks for the protection of a child�s privacy 
and related rights in the digital environment to the Serbian case. It 
elaborates recommendations that are particularly useful in this context, 
also highlighting a pressing regional need to further research the issues 
recently documented.

Lundy, Orr and Marshall provide an interesting description of a 
consultation that gathered the views of 2� 693 children in 71 national 
contexts across all �ve UN regions (Africa, Asia-Paci�c, Eastern Europe, 
Latin America and Caribbean, Western Europe and others) and which 
informed the development of General Comment 19 by the CRC Committee. 
Special insights are given into how children in very different conditions 
think about the ways in which governments can and do allocate public 
funds for them and their families and how this may support or undermine 
the realisation of their rights. The joint authors identify obstacles to 
participatory budgeting for children, but challenge assumptions that 
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children are not capable to be or interested in being involved. It is suggested 
that in order to be effective for children, participatory budgeting will 
require bespoke forms of social accountability and a thought-provoking 
discussion about related mechanisms is elaborated.

Carletti provides a preliminary assessment of some of the (limited) cases 
handled by the CRC Committee and closely examines different categories 
of these cases in order to understand the operational relevance of the 
communications procedure under the Third Optional Protocol to the CRC. 
The countries involved in the considered inadmissible, discontinuous 
or admissible communications are Denmark, Spain, Germany, Belgium 
and Switzerland. Starting from the rights under examination and the 
recognition of the locus standi in favour of the child, the importance of 
the mechanism is assessed in terms of advanced guarantees as well as 
its capacity to consolidate the promotion and protection of children�s 
rights, despite its difference from judicial reasoning. This makes for a very 
informative contribution, which conclusively highlights the substantive 
and formal signi�cance of the CRC Committee�s views in relation to some 
of the considered cases, but which also places the emphasis on the need 
to adapt the solutions expressed in some of its landmark positions for an 
effective impact at the national level.
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Redressing language-based exclusion and 
punishment in education and the Language 
Friendly School initiative

Deena R Hurwitz* and Ellen-Rose Kambel**

Abstract: Despite decades of scienti�c literature showing the bene�ts of 
multilingual programmes that allow children to learn through their mother 
tongue, millions of children around the world continue to be denied the right 
to be educated through a language they understand. Not only are home 
languages largely excluded from the of�cial curriculum, but children belonging 
to ethnolinguistic minorities often are also prohibited and sometimes even 
punished for speaking their mother tongue on the school grounds. Contrary 
to what is generally believed by educators, preventing children from using 
their home language does not improve their educational performance, but 
rather has harmful social and emotional effects. After presenting examples of 
these practices in various countries, this article examines the human rights 
implications when students are banned from using their home language at 
school, by referring to the international instruments in force regarding children�s 
rights in education, with a focus on the European context and its relevant 
framework. We �nd that such practices violate the right to education, freedom 
of speech, and the right to be protected against direct and indirect racial and 
language-based discrimination. The Language Friendly School is introduced as 
a new initiative with the explicit aim of ending language-based punishment in 
education by 2030, the �deadline� of the Sustainable Development Goals. While 
schools are the primary location where these practices take place, tackling 
the deep inequalities in education cannot be left to schools alone. We end our 
analysis with a call to action on governments to redress these violations of 
children�s rights, and to human rights educators, advocates and lawyers to hold 
them accountable.

Key words: right to education; language-based exclusion and punishment; 
ethnolinguistic minorities; racial discrimination; mother tongue education; 
multilingual education

*	 JD (Northeastern University School of Law); independent human rights attorney and 
educator, Virginia (USA); Rutu Foundation International Advisory Board member; 
drhurwitz22@gmail.com

**	 LLM (Leiden), PhD (Leiden); founder and executive director, Rutu Foundation for 
Intercultural Multilingual Education, Amsterdam; ellen-rose@rutufoundation.org
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1	 Introduction  

In every part of the world, children belonging to indigenous groups, 
linguistic minorities and migrant communities have been and continue to 
be prohibited from and punished for using their mother tongue in classes 
or on school grounds. Punishments may be physical, including beatings, 
being placed outside the classroom or made to wear a sign around the 
neck indicating the transgression. They may also be psychological, for 
example rewarding children for not speaking their mother tongue.  

Although quantitative data is lacking, there are strong indications that 
the practice of prohibiting students (and their parents) from speaking their 
home language1 in classrooms, in school hallways, on school playgrounds, 
when dropping off and picking up children, or conversing with other 
parents, is widespread. The Rutu Foundation has undertaken qualitative 
research, collecting anecdotal, scholarly and legal evidence � current and 
historical. We believe that the suppression of home languages, at best, 
is internalised due to the persistent belief that �forgetting� one�s mother 
tongue and speaking the dominant language is the only way to achieve 
economic and social success. At worst, it is a manifestation of contemporary 
colonialism. In all cases, it is a form of discrimination. Children�s rights to 
education, identity and language on the basis of non-discrimination and 
equality are protected under multiple international instruments.

When children are discriminated against at school, humiliated by 
teachers and bullies, or regularly punished, their social, economic, cognitive 
and emotional development is greatly hindered. They feel greater shame 
for who they are, and feel even more like outsiders at school. A Belgian 
study found that they also perform worse academically than children in 
schools where such practices do not occur (Agirdag 2017: 44-52). These 
students drop out at higher rates, or sometimes are even literally forced out 
of educational institutions. This signi�cantly reduces their future earning 
potential, and deepens the inequities between dominant and minority 
groups. 

By using French to teach literacy to children who speak only Kreyòl, 
Haitian schools for example have created generations that cannot read 
�uently and who have been accustomed to being silenced from their �rst 
day in school. Research shows that among ten Haitian children who enter 

1	 In this article �home language� and �mother tongue� are used interchangeably. The 
extensive literature and debates on the terminology, particularly around �mother 
tongue�, are acknowledged, but we agree with Skutnabb-Kangas & Heugh (2012: xvii) 
that the term �mother tongue� is used broadly by ordinary people in most parts of the 
world and that it is important to work with �practical notions of what languages are 
and how they function inside educational institutions and how they may be used to 
facilitate the best possible access to quality education�. 
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the �rst grade, only one of them (10 per cent) will �nish school (DeGraff 
2016: 2-3).  

Literacy levels for linguistically minoritised children often are lower than 
average. These students are disadvantaged when entrance examinations 
for higher education are only in the national language, which is relatively 
common. As a consequence, fewer minorities progress to higher education, 
resulting in a cycle of socio-economic disadvantage, including in education 
for the next generation.  

Decades of academic research across continents support �ndings that 
multilingual programmes that encourage the development of students� 
mother tongue as part of their learning experience improves their well-
being as well as their academic performance. Among the outcomes are that 
students complete more years of education; they repeat classes less often; 
they feel more comfortable and more con�dent; and they learn better and 
faster, including the dominant language (Collier & Thomas 2017; Herzog-
Punzenberger, Le Pichon-Vorstman & Siarova 2017; UNESCO 2016; 
Skutnabb-Kangas & Heugh 2012; Cummins 2001 and 2019).

The right to be educated in and through one�s mother tongue is 
fundamental to the enjoyment of the right to education. The United 
Nations Educational, Scienti�c and Cultural Organisation (UNESCO) has 
stated that without mother tongue-based multilingual education neither 
Sustainable Development Goal 4 on Quality Education nor any of the other 
16 goals will be achievable (UNESCO 2017). However, in this article we 
consider the right to be educated in a minoritised language a related but 
separate matter. Here we examine the right of students (and their parents) 
not to be discriminated against, excluded, restricted or punished for using 
their mother tongue on school grounds, including in the classroom, an 
issue that has received far less attention from language and education 
experts or children�s rights advocates.  

Using examples from around the world, we �rst discuss the concept of 
language-based exclusion and punishment in education: what it is, when 
it occurs and what the impacts are. We then address the human rights 
implications when students are banned from using their home language 
at school, by referring to the international instruments in force regarding 
children�s rights in education. In this regard, we focus on the European 
context as it provides the most extensive framework of protection of 
linguistic rights. Finally, we present the Language Friendly School, a 
new initiative explicitly designed to create language-friendly learning 
environments for all children, and to ban the practice of punishing 
children for using their mother tongue at school by 2030, the �deadline� 
of the Sustainable Development Goals. While schools are the primary 
location where these practices take place, tackling the deep inequalities in 
education cannot be left to schools alone. We end our analysis with a call 
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to action on governments to redress these problems, and to human rights 
educators, advocates and lawyers to hold them accountable.

2	 What is language-based punishment and exclusion in edu-
cation?

All children run around and release tension on playgrounds, in lunch 
rooms and other places on school grounds using the language that is most 
comfortable and familiar to them. Yet, indigenous and minoritised children 
are routinely singled out and punished for speaking their home language 
to their friends. In this part we discuss some examples from different parts 
of the world.

Miranda Washinawatok, a 12 year-old member of the Menominee Tribe 
in Wisconsin, USA, was harshly reprimanded by a teacher for using her 
native language at school. She had translated the words �hello�, �I love you�, 
and �thank you� when talking to two girls in class. The teacher �slammed 
her hands on the desk and stated: �You are not to speak like that. How do 
I know you�re not saying something bad? How would you like if I spoke in 
Polish and you didn�t understand?� The girl was benched from a basketball 
game later that day for having �an attitude problem�. Her mother explained 
that this issue �is sensitive, because tribal members used to be beaten for 
speaking their language in schools, which is part of the reason they are 
losing their language� (NY Daily News 2012).  

In 2012, Belgian children were reportedly punished with detention 
and language lessons if caught speaking French rather than Dutch on the 
playground of Sint-Pieters college, a primary school in a Dutch-speaking 
suburb of Brussels. One father attacked the policy �because it threatened 
to punish children, too young to choose their mother tongue, for a con�ict 
being fought out between French and Dutch-speaking adults tussling for 
political control of Belgium� (Waterford 2012).

In Haitian classrooms Kreyòl-speaking students are punished and 
humiliated, and even expelled for speaking Kreyòl � outside of the few 
classes where they are taught about Kreyòl. Ironically, �Haiti stands out 
as one of the rare nations in which there is one language spoken by all 
citizens, yet the school system, by and large, does not use that language 
as the main language of instruction and examination� (DeGraff 2016: 2).

As recently as 2016 the students of a Catholic school in Assam (India) 
were barred from having their lunch and made to stand for 90 minutes 
for breaking the institution�s rule of speaking only in English (Karmakar 
2016). Elsewhere in India, teachers at a Catholic school put a board 
around the neck of students violating a standing order to �speak only in 
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English in the school�. The board read �I never speak in Telugu� (India 
Study Channel 2009).

This does not apply only to students. In The Netherlands parents are 
also told not to speak their home language with their children when they 
come to school. They may not speak the dominant language well or at 
all, yet these adults must refrain from communicating with their children 
in their mother tongue � even if they need them to interpret what the 
teachers are saying.  

Dr Emmanuelle Le Pichon-Vorstman, a French national, completed her 
doctoral thesis in The Netherlands on plurilingual children in international 
schools, measuring the bene�ts on their intellectual, emotional and social 
health. In 2011 she was an assistant professor at the University of Utrecht, 
and leading a project on children with a migration background. One day, 
picking her children up from school, a teacher at the Dutch school asked 
her with some embarrassment not to speak French to them in the school 
yard or classroom. When Dr Le Pichon-Vorstman enquired as to the 
reason, the teacher hesitantly said that the same request was being made 
of the Moroccan parents. They felt it was unfair that they could not speak 
their language to their children if she was allowed to speak French. The 
school administration told her: �You are the guests, we are the hosts. You 
have to abide by our rules� (Rutu Foundation 2020: 7-8). 

Other examples of parents being told not to speak their home language 
to their children at school include a Turkish-speaking parent �who [after 
participating in a bilingual education programme] felt welcome at the 
school, being allowed to use her own language, which had not been the 
case in the past� (Kambel 2019: 21). Also, a case cited by Smits (2018: 57): 

Teacher Marianne mentioned that � the parents of the children with an 
ethnolinguistic diverse background speak a different language than Dutch 
at school. She mentioned the lunch committee, [which consists] of Turkish 
women, as an example. She asked the women to talk Dutch with the children 
at school ... This means that even parents should obey the rule when they 
are at school.

Inside the classroom, linguistically minoritised children may be lost or 
confused. School books, lessons, homework are all in the dominant 
language, and children are expected to catch up quickly. If they do not, 
they are treated as if they are stupid or lazy for not keeping up. In fact, 
schools expect minoritised children to fall behind if they speak in their 
mother tongue.

Born in Guerrero, Mexico, the author Reyna Grande came to the United 
States as an undocumented child immigrant. On her first day at school in 
1985, realising that she did not speak a word of English, the �fth-grade 
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teacher pointed to the farthest corner of her classroom and sent her there. 
She ignored Grande for the rest of the year. Grande (2019) said: 

The message I received was that if I wanted to be seen and heard, I�d have 
to speak English. As I sat in that corner day after day, invisible, the trauma 
of realising that I spoke the �wrong� language weighed on me and my head 
swam with debilitating thoughts: I am broken. I am wrong. I am not enough.

Schools use various techniques of humiliation, restriction, or exclusion 
to pressure children to forget their mother tongue language and assimilate. 
In Haiti the punishment for children caught speaking Kreyòl is called a 
�symbol�. Students must af�x a symbolic item such as a tag on their shirt 
or hang something around their neck. A student who is given the �symbol� 
will then have to catch another student speaking Kreyòl, and pass it to 
the next victim. This practice was inherited from the French who used it 
in the nineteenth and twentieth centuries in various regions to eliminate 
local languages, such as Basque, Provençal, Breton and Occitan (DeGraff 
2016: 3). 

In Uganda punishment included putting children outside wearing dirt 
sacks, sometimes �lled with dead animals. As in Haiti, children will have 
to �nd someone else speaking their mother tongue and pass the sack to 
them. They are also tasked with compiling lists of fellow pupils speaking 
in their mother tongue for the teacher to punish (Bwesigye bwa Mwesigire 
2014). 

Stories of harsh beatings are common from indigenous residential 
schools in, for instance, Canada, the United States and Australia. Among 
others, in Fournier & Crey (1997: 62): 

Sister Marie Baptiste had a supply of sticks as long and thick as pool cues. 
When she heard me speak my language, she�d lift up her hands and bring 
the stick down on me. I�ve still got bumps and scars on my hands. I have to 
wear special gloves because the cold weather really hurts my hands. I tried 
very hard not to cry when I was being beaten and I can still just turn off my 
feelings. And I�m lucky. Many of the men my age, they either didn�t make it, 
committed suicide or died violent deaths, or alcohol got them. And it wasn�t 
just my generation. My grandmother, who�s in her late nineties, to this day 
it�s too painful for her to talk about what happened to her at the school 
(Musqueam Nation former chief George Guerin, Kuper Island school). 

Unfortunately, corporal punishment is not a relic of the past, but continues 
in several countries.

Bwesigye bwa Mwesigire (2014) from Uganda related that �whenever 
Evas Kwarisiima, 13, speaks Runyankole, her native language, at school, 
she�s forced to lie down while a teacher beats her backside�. �I feel sad when 
that happens, and I cry�, says the student at Mbarara Mixed Primary School. 
�But I also know that I have broken the school rules, so I try to speak 
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English, but sometimes I slip into Runyankole because [it] comes easily to 
my tongue�. �Such punishments occur because the school wants students 
to have a good understanding of English, especially as they prepare to 
be tested in the language�, says Esau Gariyo, a teacher at Mbarara Mixed 
Primary School.

Children may even be expelled from school (DeGraff 2016: 3). In 
2013 a high school student in The Netherlands was expelled for hanging 
up an invitation to a party in the Turkish language, and for speaking 
Turkish at school. The student �led a lawsuit, invoking the prohibition 
of discrimination contained in the Constitution and in international 
human rights law. The school argued that allowing students to use their 
home language would result in closed groups, which would harm the 
social cohesion of the school. Fostering mutual respect within the school 
community, according to the school, means �that one communicates as 
much as possible in the language that everyone knows � Only in this way, 
contradictions can be bridged, differences can be grasped, and this is how 
different cultures actually come into contact with each other� (Amsterdam 
District Court 2013: para 3.3). The Court agreed with the school that, 
given its vision of world citizenship, �it is essential that pupils use Dutch as 
a language both inside and outside the classroom so that there is as little 
seclusion as possible by origin. At a school with many pupils with different 
origins this is to be seen as a legitimate interest� (Amsterdam District Court 
2013: para 3.3). According to the Court, the right of each person to speak 
their mother tongue should, in principle, weigh heavily. �However, this 
does not mean that it is an absolute right to do so under all circumstances, 
certainly not at school where education is taught in Dutch� (para 4.5). The 
Rutu Foundation (2020: 9-10) has provided a more extended discussion of 
the case. Having won the case, the school in question currently maintains 
its of�cial policy that only Dutch is allowed to be spoken �in the school 
building, in the schoolyard and near the school� (Rutu Foundation 2020: 
10).

Restrictions on speaking minoritised languages inside school buildings 
may be by explicit �at, for instance, that noti�cations must be in of�cial 
school languages only. Or, they may be passive, for example, where no 
other language is visible anywhere, and it is not questioned � regardless of 
the number of minoritised speakers in the school community.

Another example of passive discrimination is the lack of interpretation 
provided to parents during parent-teacher meetings. In some cases, 
teachers even prohibit parents from translating for each other (Bezcioglu-
Göktolga & Yagmur 2018: 10): 

Most parents are critical that teachers are intolerant of parents who have 
poor Dutch skills. They do not want Turkish parents to interact in Turkish 
among themselves, not even to translate what the teacher says; as a result, 
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the possibility of parental involvement decreases. One mother � criticised 
teachers because they �turn to English easily when somebody does not 
understand them, but they do not let me do Turkish translations when a 
mother does not understand what the teacher says.

Finally, a more pernicious form of language-based exclusion, restriction 
and punishment in education occurs in the curriculum, for instance, 
with textbooks that ignore the other languages spoken by students; when 
students are not permitted to discuss subject matter amongst one another 
in their home language, or when they are denied access to translation 
tools, for example during mathematics or science classes.

Despite the lack of data showing the extent to which these practices 
occur, language-based exclusion, restriction and punishment in education 
are far more common than schools will admit. A recent study about teacher 
beliefs and attitudes on multilingualism in three Dutch cities found that 
�the vast majority of teachers would not allow their pupils to speak their 
mother tongues in class� (Di Maio 2019: 37). Even where it is illegal, the 
state often does not intervene, and state actors are rarely penalised. There 
is little or no recognition of the human rights issues at play.

Policies behind language exclusion are not necessarily motivated by an 
intent to annihilate cultural identity. The policy is often pursued in the 
purported best interests of the child. There is a persistent belief among 
educators, policy makers, as well as many parents, that immersion in the 
dominant language and �forgetting� one�s mother tongue is the only way 
to achieve economic and social success. Leaving aside the inherent biases 
in this view, as mentioned in the introduction, research simply does not 
support this position. Indeed, studies consistently reveal the opposite. 
Students who are allowed to learn through their mother tongue in 
multilingual education programmes better understand academic concepts, 
possess greater con�dence, and have improved learning outcomes. 

3	 Rights of the child and aims of education 

Looking at the international instruments in force regarding children�s 
rights in education, the United Nations Convention on the Rights of the 
Child (CRC) is a source of legal obligations for the vast majority of states 
(with 196 state parties, except the United States). It encompasses four core 
principles under articles 2, 3, 6, 12 respectively: non-discrimination; the 
best interests of the child; the right to life, survival and development; and 
the right to express one�s views and have them count. The right to education 
on the basis of equality is fundamentally protected under article 28, and 
similar safeguards are to be found in several other core human rights 
treaties as well as other international instruments. In particular, article 
26 of the Universal Declaration of Human Rights (Universal Declaration); 
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article 13 of the International Covenant on Economic, Social and Cultural 
Rights (ICESCR); article 5(e)(v) of the International Convention on the 
Elimination of All Forms of Racial Discrimination (CERD); article 10 of 
the Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW); and the UNESCO Convention Against Discrimination 
in Education (CADE). 

The aims of education � expressly articulated in article 29(1) of CRC 
and in other treaties (for instance, article 13(1) of ICESCR) � are directed 
to the holistic development of the child�s full potential. Speci�cally, article 
29(1)(c) provides that education shall be directed to developing �respect 
for the child�s parents, his or her own cultural identity, language and values, 
for the national values of the country in which the child is living, the 
country from which he or she may originate, and for civilisations different 
from his or her own� (emphasis added). Rooted in the mentioned four 
core principles, the aims of education complement and reinforce various 
other rights, including the rights and responsibilities of parents (articles 
29(1)(c), 5 and 18 of CRC); freedom of expression (article 13 of CRC; 
article 5(d)(viii) in conjunction with articles 1 and 7 of CERD; article 19 
of the International Covenant on Civil and Political Rights (ICCPR); and 
the linguistic and cultural rights of children belonging to indigenous and 
minority groups (article 30 of CRC).2 

According to the United Nations (UN) Committee on the Rights of the 
Child, the aims of education must be �child-centred, child-friendly and 
empowering� and �educational processes must be based upon the very 
principles enunciate[d] in the CRC� (CRC/GC/2001/1: para 2).3 Inasmuch 
as 

[t]he goal is to empower the child by developing his or her skills, learning 
and other capacities, human dignity, self-esteem and self-con�dence,  
�[e]ducation � goes far beyond formal schooling to embrace the broad 
range of life experiences and learning processes which enable children, 
individually and collectively, to develop their personalities, talents and 
abilities and to live a full and satisfying life within society� (CRC/GC/2001/1: 
para. 2).

CRC acknowledges that linguistically minoritised and indigenous children 
face signi�cant challenges in exercising their rights. Article 30, thus, makes 
it clear that a child belonging to a linguistic minority or indigenous group 
has the right �to enjoy his or her own culture, to profess and practice his 
or her own religion or to use his or her own language�, and requires states 

2	 See also CRC/GC/2001/1, paras 6 & 11; CRC/C/GC/11, paras 48 & 67.
3	 See also E/C 12/1999/10, on the aims of education under art 13(1) of ICESCR.
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to ensure that this right is protected against denial or violation (CRC/C/
GC/11: para 17).4

To be meaningful, effective, and consistent with international human 
rights law, education has to be comprehensible to the child. To ful�l the 
right to an education of good quality without discrimination of any kind, 
the state must ensure that the learning environment, as well as the teaching 
and learning processes, are consistent with human rights (CRC/GC/2001/1: 
para 22). Children have a right to be heard, have their views respected, 
and be consulted on matters affecting them (CRC/C/GC/11: paras 38 and 
39). The UN Special Rapporteur on Minority Issues, Fernand de Varennes, 
has noted that �teaching children in a language other than their own is 
not education of the same quality as that of children who are taught in 
their mother tongue� (De Varennes 2020: para 48). These disadvantages 
constitute direct discrimination on the ground of language, or indirect 
discrimination on the grounds of ethnicity or race (De Varennes 2020: para 
53). Likewise, prohibiting the use of home languages anywhere on school 
grounds constitutes both direct and indirect forms of discrimination.

4	 European context and its legal framework regarding lan-
guage-based exclusion in schools

The European context provides the most extensive framework for the 
protection of minority languages in education. Unfortunately, as discussed 
below, none of the instruments directly addresses language-based 
exclusion in schools. When it comes to education, the focus is on the right 
of minorities to receive instruction in their own languages. 

Most of the regional instruments and policy directives that constitute 
the core of this framework derive from the Council of Europe (CoE), 
whose mission is to promote human rights, democracy and the rule of 
law and to develop common responses to political, social, cultural and 
legal challenges in its member states. Within this system, the European 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(1950) (European Convention) can play a relevant role. Additionally, core 
instruments of the CoE relating to language rights of minoritised students 
include the (Revised) European Social Charter (1996); the European 
Charter for Regional or Minority Languages (1992); the Framework 
Convention for the Protection of National Minorities (1994); and the 
European Convention on the Legal Status of Migrant Workers (2007).

It should be noted that there is a dichotomy between protections that 
apply to migrants and those that apply to national or historical minorities 

4	 Noting also the similarities with art 27 of ICCPR, CCPR/C/21/Rev.1/Add.5, paras 6.1 & 
6.2; and CRC/C/GC/11, para 18, A/52/18, annex V.



15  Redressing language-based exclusion and punishment in education

(including, for example, Roma and Sinti). McDermott (2017: 605) has 
written about the �remarkable lack of engagement with the position and 
status of immigrant languages� in Europe. The nature of this disparity has 
been framed in terms of �tolerance oriented rights� (of migrants) versus 
�promotion oriented rights� (of national minorities) (McDermott 2017: 
608).  

Focusing on the European Convention, the European Court of Human 
Rights has been more active than any other regional human rights body 
regarding language-related cases, and has a signi�cant number of opinions 
relating to minority language instruction (Paz 2013: 157-218). While 
language rights are not explicit in the European Convention, general 
principles of non-discrimination on the basis of language are safeguarded 
under article 14 and also, for example, under articles 8, 9, 10 and 11. 
As such, language rights have been discussed in connection with the 
prohibition of discrimination, the right to respect for private and family 
life, freedom of expression, freedom of thought, freedom of assembly, the 
right to education, and the right to a fair trial (Schmalz 2020: 20 101-
119). Nonetheless, describing �a regime of linguistic tolerance� that focuses 
on civic, and not cultural, rights, McDermott (2017: 610) identi�es the 
greatest �aw in the European Convention, namely, that �[i]t takes the 
majority culture, including the linguistic culture, of each signatory state 
as a given �norm� and fails to engage adequately with the role that cultural 
and linguistic exclusion can have on an individual�s ability to contribute to 
wider civil and political life�.  

The European Charter for Regional or Minority Languages (ECRML) 
provides the legal protection of languages and multilingualism as cultural 
heritage, and was the �rst document to approach language as a human 
rights issue in itself. It openly supports the elimination of any distinction, 
exclusion, restriction or preference intended to discourage or endanger 
the maintenance or development of a regional or minority language 
(article 7(2)). Article 8 calls for state parties to make available at all levels 
education in the relevant regional or minority languages, to train teachers, 
and to establish monitoring bodies to supervise and track progress towards 
these undertakings, and to draft public reports. The ECRML, however, 
expressly excludes the languages of migrants (article 1(a)); thus, having 
a historical tie to the territory is the criteria for recognition as a minority 
(McDermott 2017: 611). It also requires states, upon rati�cation, to declare 
the languages that they recognise and the level of support for each. This 
sets up �a pecking order of minority languages within states� (McDermott 
2017: 611).

The Framework Convention for the Protection of National Minorities 
(FCPNM) promotes the rights of national minorities, and expressly 
recognises the right to use one�s mother tongue in public and private life 
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(article 10). Despite its limitations (its lack of a core de�nition leads to 
confusion as to who it is designed to protect, and its �claw-back clauses� 
� for instance, article 12 which promotes the fostering of education and 
research on minority cultures and languages, to be provided �where 
appropriate�), McDermott considers the FCPNM the most effective of the 
three instruments thus far discussed, because it has opened the space for 
gradual recognition of migrants� languages (2017: 614, 616). While he 
notes that the related Advisory Committee has been reluctant to comment 
explicitly on the status of minority languages (McDermott 2017: 615), it 
has published two relevant Commentaries, one in 2006 on Education and 
the other in 2014 on Language Rights. 

Finally, the European Convention on the Legal Status of Migrant 
Workers (ECSMW) has a strong provision on teaching migrant workers� 
children in their mother tongue (article 15), requiring state parties to �take 
actions by common accord to arrange, so far as practicable � special 
courses�, although this Convention is limited to migrant workers from CoE 
member states.

In addition to these regional instruments, there are various policy 
directives and recommendations, issued by the CoE�s constitutive bodies or 
in the context of the European Union (EU), which are relevant to linguistic 
rights in education.5  In the context of the Organisation for Security and 
Cooperation in Europe (OSCE), the High Commissioner of National 
Minorities does important work to promote the preservation of national 
minority languages, inter alia, through multilingual education projects. In 
particular, we note the Hague Recommendations Regarding the Education 
Rights of National Minorities (1996) and the Oslo Recommendations 
Regarding the Linguistic Rights of National Minorities (1998).

These are all constructive in urging states to call attention to inequalities 
and disparate treatment of minoritised language groups, and to enhance 
measures to improve language learning in and the teaching of minority 
languages (even if non-European migrant languages are largely excluded). 
None, however, speci�cally addresses the problem of language-based 
exclusion or punishment in education.

5	 CoE Parliamentary Assembly Recommendation 1740 (2006) on the place of mother 
tongue in school education. CoE Recommendation�CM/Rec(2014)5 on the importance 
of competences in the language(s) of schooling for equity and quality in education and 
for educational success. EU Council Directive 77/486/EEC on the education of migrant 
children (1977). EU Council Directive 2000/43/EC on implementing the principle of 
equal treatment between persons irrespective of racial or ethnic origin (2000). European 
Commission, Green Paper,�Migration & Mobility: Challenges and Opportunities for 
EU Education System (2008). EU Council Recommendation (2019/C 189/03) on 
a comprehensive approach to the teaching and learning of languages (adopted on  
22 May 2019).
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5	 Relevant state obligations under international human 
rights law

Accessibility in education is recognised as a critical element of the right 
to education. The �rst UN Special Rapporteur on the Right to Education 
(1998-2004), Katarina Toma�evski, emphasised that the challenge of access 
from a rights-based policy perspective �requires halting and reversing 
exclusionary policies and practices, not only countering their effects� 
(Klees & Thapliyal 2007: 497-510). Also, the third UN Special Rapporteur 
on the Right to Education (2010-2016), Kishor Singh, highlighted that  
�[c]oncerns relating to equality of opportunity in education are understood 
as relating both to guaranteeing equal opportunities in access to different 
levels of education as established by human rights norms, as well as equal 
opportunities to evolve within education systems� (Singh 2011: para 8). 

Under international human rights law, states have the freedom to 
designate their national language, to put in place policies aimed at 
teaching all students the national language(s) and ensuring education 
in that language. Nonetheless, as highlighted by the former UN Special 
Rapporteur on Minority Issues, Rita IzsÆk-Ndiaye, a 

human rights approach focuses on the differences in treatment between 
individuals, not languages. It is therefore the potential negative impacts, 
such as disadvantage or exclusion, on individuals rather than languages that 
are considered in assessing the reasonableness of any language preference 
in the policies, support or services provided at all levels by State authorities 
and actions (IzsÆk 2017: 13). 

For the most part, unfortunately, states have failed to address the critical role 
that the suppression of home languages plays in the perpetuation of these 
disparities in education. International (human rights as well as historical 
peace) treaties and norms recognise that respecting language rights is key 
to promoting equality and non-discrimination, identity, dignity and the 
development of the child�s full potential (IzsÆk 2017: 4, 6, 18; De Varennes 
2020: paras 34-40). Yet, it has been estimated that 200 million children are 
educated in a language that they do not understand (UNESCO 2016). In 
the context of the EU, only six European countries provide mother tongue 
education to newly-arrived migrant children (European Commission 
2017: 12) and countless others are prohibited from speaking their home 
language on a daily basis, instilling lifelong shame and embarrassment for 
what, in fact, is an advantage and an enrichment. 

Article 4 of CRC requires states to adopt positive measures for the 
implementation of the rights enshrined in the Convention. In relation to the 
non-discrimination obligation, the Committee on the Rights of the Child 
has highlighted, in particular, the need for the collection of disaggregated 
data that identi�es vulnerable children (individually and in groups) and 
discrimination or potential discrimination (CRC/C/GC/11: para 24). 
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Moreover, the UN Sustainable Development Goals Thematic Indicator 
4.5.18 calls on states to report on the percentage of primary school pupils 
who speak the school�s language of instruction as their �rst language or 
mother tongue (UNESCO Institute for Statistics 2016). It is worth noting 
that statistical data obtained by the People�s Ombudsperson�s Of�ce on the 
number of Roma and non-Roma children in four schools was an important 
piece of evidence and key to the decision of the European Court of Human 
Rights in Or�u� & Others v Croatia (European Commission Network of 
Legal Experts in Gender Equality and Non-Discrimination 2020: 69). 

Therefore, one action that states should take immediately is to collect 
data on the linguistic demography of their populations. With such data, 
states will not as easily ignore the sizeable linguistic communities in policy 
decisions, and will be better able to identify and plan for the needs of 
particular language communities (McDermott 2017: 618). Further, and 
more importantly, states must collect data on the lived experiences of 
linguistic minoritised groups � including national minorities, indigenous 
peoples, and migrants � in the education system. This is an important 
means of identifying de facto discrimination: acts and patterns of exclusion, 
and prevention and punishment of linguistic minorities who speak their 
mother tongue on school grounds.   

6	 Changing the tide: The Language Friendly School initiative

The Language Friendly School was initiated by the Rutu Foundation and 
developed in collaboration with Dr Emmanuelle Le Pichon-Vorstman 
(University of Toronto) in 2019. Its dual objectives are to (a) eradicate 
the practice of punishing school children for using their home language 
at school and (b) create language-friendly learning environments for all 
children.6 Because language exclusion and suppression is so widespread 
globally, a concept was developed that could be applied to all types of 
schools, regardless of their geographic location, pedagogic strategy, 
(religious) af�liation, or status as a public or private school. 

The Language Friendly School is a whole school approach requiring the 
active participation of all school community members: students, parents 
and staff. Within a Language Friendly School, everyone welcomes and 
values all languages spoken by the students, the parents, teachers, teacher 
assistants and administrators, including the supporting staff. Schools are 
free to decide how they want to reach this goal. At the very minimum, 
Language Friendly Schools commit to not punishing children who speak 
their mother tongue. For some schools this may already be a signi�cant 
step. By connecting with other Language Friendly Schools, educators 

6	 See https://languagefriendlyschool.org 
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positive academic outcomes of bilingual programs for minoritised students, 
as well as the feasibility of implementing multilingual or translanguaging 
pedagogies in the mainstream classroom� (Cummins 2019: 1).

Another rationalisation for mother tongue exclusion is that, in the 
interests of national identity and citizenship, multilingualism and civism 
are at odds, mutually exclusive (May 2014: 222-223). Civic education 
focusing on diversity, democratic values and the rule of law, as enshrined 
in national constitutions and international human rights instruments, 
is highly important. However, civic integration is sometimes used as a 
justi�cation against inclusion. Schools and states have an ideological 
blind spot in failing to understand how the emphasis on a dominant 
national language to the exclusion of all other mother tongues ultimately 
undermines the very objective of integration. 

If children are ostracised, excluded or punished because they have not 
fully learned the dominant language, they internalise the notion that they 
are slow or poor learners. It is well settled that children learn best in their 
home language and, when allowed to do so, can more easily learn other 
languages and subjects. The UN Special Rapporteur on Minority Issues, 
Fernand de Varennes (2020: para 52), has emphasised just this point in a 
recent report:

If persons belonging to linguistic minorities have a responsibility to integrate 
into the wider society, then it would seem that this can be best achieved 
through effectively teaching them in their own language because of generally 
better outcomes from education in one�s language, even in acquiring �uency 
in the of�cial language. 

One of the impediments to realising this in education policy is that 
the practices are so ingrained that parents and students have come to 
believe this is the �normal� way of doing things at school. The impacted 
group, of course, is either newly arrived, or part of severely marginalised 
communities, who lack information and lack the language tools to express 
themselves. Parents especially may feel helpless to take action, fearing 
retaliation from teachers or the school administration. Because parents 
do not notify institutions (state and civil society) charged with protecting 
children�s and minorities� rights, these organisations and state agencies 
may be unaware that such practices occur. Parents generally have little 
knowledge of states� legal obligations to pursue policies and take concrete 
measures to ensure the development and protection of all persons against 
language-based punishment and exclusion in education. 

Unfortunately, there also is little awareness among teachers and school 
administrators that such incursions of the rights of students and their 
parents may in�ict harm. Many teachers are genuinely convinced that they 
are acting in the best interests of the child.
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Language-based exclusion has a long history. It is deeply rooted in 
colonialism and nation building on the basis of notions of class and racial 
superiority. This continues today, but remains unrecognised as a human 
rights problem. The Language Friendly School initiative has emerged as 
a way to redress the deep inequalities in education and help bringing 
the Sustainable Development Goals a little closer. However, this cannot 
be left only to schools. Governments need to ful�l their international 
human rights obligations, and human rights advocates need to hold them 
accountable.  
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1	 Introduction

The global refugee crisis has taken a sharp turn due to a dramatic increase in 
the amount of forcibly-displaced populations in recent years, shifting from 
65,6 million people in 2016 to 70,8 million refugees in 2018 (UNHCR 
2016; UNHCR 2018a). In the midst of this crisis the Rohingya refugee 
crisis has become a particular matter of global and regional concern. The 
term �Rohingya� has been used to introduce an ethnic minority Muslim 
community that for centuries has lived in the Rakhine State of Myanmar. 
Over the years they have faced brutal oppression based on their religious 
and social identity. They have essentially become a �stateless� community, 
because the government of Myanmar denies them citizenship on the basis 
of the country�s nationality law of 1982 (Ahmed 2010; BROUK 2014). 
In this regard, an estimated 300 000 �undocumented Myanmar nationals� 
have been living in Bangladesh for three decades. In addition to this, in 
August 2017 massive attacks on the Rohingya people, led by the military 
of Myanmar, have resulted in another mass exodus (UNHCR 2018b). As 
at March 2020 approximately 859 160 Rohingya people have taken shelter 
in the camps of Coxs Bazar district, Bangladesh (UNHCR 2020c); 54 per 
cent of these are children (UNHCR 2020c) and a staggering 4 per cent of 
households are headed by children (ACAPAS 2019). After these arrivals, 
it has been challenging for the Bangladesh government and the relevant 
non-governmental organisations (NGOs) to cope with the enormous and 
acute humanitarian needs of these people.

In order to manage such an emergency, the government of Bangladesh 
has built some of the world�s biggest refugee camps (PremiŁre Urgence 
Internationale 2018). Thirty-four camps have been set up in the Cox�s 
Bazar district in Bangladesh in order to host Rohingya people (UNHCR 
2020a). Camp 4, situated in Ukhia Upazilla, is one of these camps where 
the proportion of men, women, children and the elderly respectively is 
48 per cent, 5 per cent, 54 per cent and 4 per cent. The total area of 
Camp 4 is 1 155 140 square kilometres with approximately 7 014 houses 
providing shelter for around 29  823 individuals. The total population 
density is 29 per person per square kilometre. In this camp the authorities 
(supported by 37 partner organisations) provide services in the areas of 
site management, protection, shelter/site infrastructure, access to water, 
sanitation and hygiene (WASH), nutrition, food security, health, education, 
energy and environment. In the child protection and health sector, a total 
of 14 partner organisations work along with the camp authorities (UNHCR 
2020b). In total, 132 health posts are run by the partners in Camp 4. 
Furthermore, 29 out of 32 primary health centres run 24/7 services. 
Additional health facilities are under construction or planned in order 
to address the gaps existing in healthcare. From 1 January to 30 April 
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2019 more than 2 million outpatient consultations (35 per cent for males 
and 65 per cent for females) were reported to the health sector, and more 
than 30 implementing partners provided services to people in the camp. 
Signi�cantly, healthcare services were provided to 69 per cent of adults 
and children of �ve years and over. The �nal 31 per cent who received 
health care were children younger than �ve years. Overall, �eld hospitals, 
diarrhoea treatment centres, specialised SRH delivery facilities, and other 
specialised health facilities, including eyecare facilities, rehabilitation 
facilities, and age-friendly centres, were run by the health sector partners. 

However, specialised health services have not been widely available 
for everyone in need in these camps (Health Sector Cox�s Bazar 2019), 
including Camp 4. Bangladesh authorities have established the Majhi 
system as an emergency response arrangement to handle the sudden and 
large in�ux of people since August 2017. The Majhi has been appointed 
primarily to estimate the population, identifying immediate survival needs 
and linking Rohingya refugees with emergency assistance from various 
providers. However, the Majhi system has not been established with the 
participation of Rohingya communities and thus lacks representation and 
recognition of accountability towards the refugees. Moreover, from the 
Rohingyas� perspective this system is deemed unreliable for the distribution 
of humanitarian aid, mostly because the needs of people and the respect 
for minimum humanitarian standards such as representation, impartiality, 
transparency and accountability have not been properly adhered to in the 
past (Protection Sector Working Group Cox�s Bazar 2018). 

It is worth highlighting that Rohingya people should receive the status 
of �refugees� after arriving in Bangladesh. In fact, they have taken shelter in 
the country due to the fact that they faced grave human rights violations 
in Myanmar. They were forced to �ee due to discrimination, persecution 
and violence because of their religious, cultural and social group identity. 
This certainly falls under the broader de�nition of �refugee� that has been 
expanded by state practice (Harvey 2013), if not also in the narrow 
de�nition set forth in article 1 of the 1951 Convention Relating to the 
Status of Refugees. Nonetheless, Bangladesh authorities have formally 
identi�ed them as �forcibly-displaced Myanmar nationals� (FDMN), 
because Bangladesh has not yet acceded to the 1951 Convention or its 1967 
Protocol (UNHCR 2019b). Serious gaps in assistance have thus emerged, as 
these refugees lack formal legal status and face restrictions on movement. 
However, as a corollary of the customary nature of the principle of non-
refoulement embodied in article 33(1) of the 1951 Convention, all states 
(including Bangladesh) are prohibited from denying temporary asylum 
to refugees who arrive at their borders, and from sending them back to 
their country of origin until the threats they face there have ceased (Kaur 
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2016: 8-9).1 Notably, Bangladesh recently underlined that, although it is 
not a state party to the 1951 Refugee Convention, it �has long been hosting 
refugees and forcibly displaced Rohingyas from Myanmar with full respect 
to international protection regime� (UNHRC 2018b: para 125). Moreover, 
Bangladesh is neither a state party to the 1954 Convention relating to the 
Status of Stateless Persons nor to the 1961 Convention on the Reduction 
of Statelessness. Its accession to these two conventions, however, would 
set up �a framework to prevent and reduce statelessness and avoid the 
detrimental effects of statelessness on individuals and society by ensuring 
minimum standards of treatment for stateless persons� (UNHCR 2012: 
5). The Rohingya people have been coming to Bangladesh since 1970 
(Tompson 2005), but have been exposed to severe risks and human rights 
abuses due to the absence of national legal and administrative frameworks 
for refugee and asylum seekers or stateless persons. Certain constitutional 
provisions apply to everyone inhabiting in the territory of Bangladesh 
(Aktarul 2018: 59-60; Banerjee 2019), but there is no speci�c domestic 
mechanism safeguarding the rights of refugees in statutory law or state 
policy.

In the context of the Universal Periodic Review (UPR) of 2012, the 
United Nations High Commissioner for Refugees (UNHCR) indeed 
addressed the need to create �a refugee protection framework� in the 
country, with a clearer basis to provide international protection to refugees, 
recommending Bangladesh to accede to the 1951 Convention and its 1967 
Protocol, while also taking concrete steps towards the adoption of national 
refugee legislation (UNHCR 2012: 3). For the UNHCR, this would 
have been an of�cial acknowledgment of the hospitality and solidarity 
Bangladesh for decades has shown towards Rohingya people. It would 
also have underscored the signi�cance of being committed, together 
with the international community, to �nd solutions to the struggles faced 
by refugees. It would have �nally allowed the government to deal with 
asylum issues in a structured manner, thus complementing its obligations 
stemming from binding international human rights instruments and the 
provisions of its own Constitution (UNHCR 2012: 3). It is also worth noting 
that article 23 of the 1951 Convention guarantees to all refugees lawfully 
staying in a state�s territory the same rights to public relief and assistance as 
is accorded to nationals of the host country; it is meant as the same material 
bene�ts with the same minimum of delay (Commentary 1997, citing  
E/AC.32/SR.38: 5). Although the right to health care is not mentioned in 
the Convention, article 23 has been given a wide interpretation, covering 
areas such as medical assistance and hospital treatment, emergency relief, 
and relief for those who are blind, unemployed, suffering from physical or 

1	 According to the principle of non-refoulement a state cannot expel or return refugees in 
any manner whatsoever to countries or territories where their life and freedom may be 
threatened because of their race, religion, nationality, membership of a particular social 
group or political opinion.
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mental disease, incapable of earning a livelihoods for themselves and their 
families, and also children without support (Commentary 1997, citing  
E/AC.32/2: 39; E/AC.32/SR.15: 5-8).

It must be highlighted that Bangladesh is a state party to various core 
international human rights treaties, such as the International Covenant 
on Civil and Political Rights (ICCPR); the International Covenant on 
Economic, Social and Cultural Rights (ICESCR); the Convention Against 
Torture and other Cruel Inhuman or Degrading Treatment or Punishment 
(CAT); the Convention on the Rights of the Child (CRC); the Convention 
on the Rights of Persons with Disabilities (CRPD) and its Optional 
Protocol; and the Convention on the Rights of Migrant Workers and Their 
Families (CRMW). These entail that the state should safeguard the rights 
of Rohingya people while they are sheltered on Bangladeshi territory. The 
state is bound to respect their basic rights, especially by guaranteeing 
equal bene�ts and protection under the law as well as access to essential 
services. Moreover, Rohingya children are speci�cally entitled to special 
protection under some of these treaties. 

Despite these key considerations, ensuring these rights has been a 
real challenge for Bangladesh and in many cases there have been social, 
political, economic and managerial shortcomings, which tested the 
humanitarian aspirations of the state regarding the management of refugee 
children (Lawrence et al 2019). The inadequacy of the services provided 
is particularly apparent with respect to health care for the Rohingya 
children from birth up to the age of 17, who in total make up around 
298 700 of the population in all camps in Bangladesh (UNHCR 2020b). 
On this basis, this article analyses whether the healthcare services and 
provision in the aforementioned Camp 4 are suf�cient to safeguard the 
health-related rights of Rohingya children. Since the welfare of children 
entirely depends on such services, investigating the state of the healthcare 
system is indicative of the critical human rights situation these children are 
facing. Inadequate health care provided to Rohingya people, especially to 
children, can determine violations of the rights concerned.

After explaining the qualitative inquiry followed as main methodology, 
we elaborate preliminary considerations in relation to the CRC in order to 
question the healthcare system available to Rohingya children also from a 
human rights-based approach. Our subsequent analysis provides insights 
into the existing situation. We illustrate that in the process and procedure 
of relief distribution in Camp 4 Rohingya people struggle to meet their 
basic needs such as food needs, of which the proper supply is functional to 
safeguard children�s health-related rights. We then discuss the healthcare 
services, procedure and condition separately, also addressing their direct 
connection to children�s rights. We argue that the effective combination 
and practice of these three components of health care has the potential 
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to ensure the rights of Rohingya children living in Bangladesh. After 
looking at pertinent positions expressed by the state concerned as well 
as international monitoring bodies, we make some concluding remarks.

2	 	Research methodology 

For 23 days in September and October 2019, we carried out qualitative 
research to investigate the Rohingya children and parents� healthcare-
seeking process in Camp 4, Ukhia, Cox�s Bazar, and its relationship with 
the health-related rights of these children. Our research departs from 
the CRC de�nition of a child (namely, an individual under 18 years of 
age) and takes into consideration children up to 17 years only. In fact, in 
Camp 4 we selected block C (out of seven blocks) for the �eld work, since 
there the availability of children is high. We found a high concentration of  
17 year-old children. This is why the Rohingya children from birth to  
17 years and their parents were selected. In order to understand the notion 
of the healthcare-seeking process and their perception in this regard, it 
was done on the basis of existing healthcare programmes implemented 
by governmental and non-governmental organisations. A purposive 
sampling strategy was used to select the 24 potential participants. A total 
of 16 in-depth interviews with Rohingya children and their parents were 
conducted, combined with eight key informant interviews of healthcare 
service providers from governmental and non-governmental organisations. 
In particular, we conducted 10 in-depth interviews with the parents 
of children from birth to 12 years; six in-depth interviews with 13 to  
17 year-old children; a further three key informant interviews with doctors 
and health of�cials; two key informant interviews with community health 
workers; three key informant interviews with health of�cials from NGOs. 
Qualitative tools for in-depth and key informant interviews, based on 
the WHO guideline, were used for data collection (Dawson et al 1993). 
Relevant literature, including journals, books, reports and news reports, 
was reviewed to collect data from secondary resources. Our inquiry 
adopted Neuman�s three-phase coding system to analyse the qualitative 
data (Neuman 2003). 

3	 Preliminary considerations in relation to the Convention 
on the Rights of the Child 

The four guiding principles (non-discrimination; the best interests of the 
child; the right to life, survival and development; the right to be heard) 
as enshrined in articles 2, 3, 6 and 12, provide speci�c safeguards for 
all children, including those seeking international protection such as 
the Rohingya children on Bangladeshi territory. A particularly relevant 
provision for our study is article 22. Article 22(1) requires Bangladesh 
to take legislative, administrative or other measures to effectively ensure 
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that refugee children and children seeking refugee status (whether 
unaccompanied or accompanied) receive �appropriate protection and 
humanitarian assistance in the enjoyment of applicable rights� (emphasis 
added). This entails to consider measures that are tailored to speci�c 
vulnerabilities and developmental needs of the intended bene�ciaries 
in order to make them able to actually enjoy their rights in the existing 
circumstances. The textual reference to both �protection� and �assistance� 
means that the state not only has to refrain from acts that hinder children�s 
capacity to enjoy their rights, but also that the state has to take steps 
to secure their enjoyment (Pobjoy 2019: 836-838). In this regard, the 
aforementioned guiding principles should inform the measures required 
as well as the content of proper levels of protection and humanitarian 
assistance to which these children are entitled. Article 22(2) also enjoins 
the state to provide cooperation in any efforts by the United Nations (UN) 
and other competent organisations to protect and assist all these children, 
as well as to trace family members of any child refugee in order to gather 
information needed for reuni�cation. If this is not possible, the child 
should be accorded the same protection as any other child permanently 
or temporarily deprived of family environment. Children (with or without 
parents or family members) who have left their country of origin to escape 
war, persecution or natural disasters have to undergo a very helpless 
situation as a child and as a �refugee� (Vaghri, Tessier & Whalen 2019). 

Another provision of critical importance for our study is article 24. The 
right of the child to the highest attainable standards of health care and to 
access to facilities for the treatment of illness and rehabilitation must be 
respected during all periods of displacement. The state has to make every 
effort �to ensure that no child is deprived of his or her right of access to such 
health care services�. For the related implementation, article 24(2) expressly 
requires the state to take �appropriate measures� to reduce infant and child 
mortality; to guarantee the provision of necessary medical assistance and 
health care to all children (with the emphasis on the development of 
primary health care); to combat disease and malnutrition (through, inter 
alia, the provision of clean drinking water, adequate nutritious food and a 
clean environment); to ensure proper pre-natal and post-natal health care 
for mothers; to ensure (in particular for parents and children) information, 
access to education and support in the use of essential knowledge of 
child health and nutrition, hygiene and environmental sanitation; and to 
develop preventive healthcare services. The UN Committee on the Rights 
of the Child (CRC Committee) has elaborated on the normative content 
of these obligations in its General Comment 15, and some points are 
particularly relevant for our study. In terms of article 24(2)(a) state parties 
should take effective interventions such as community-based treatments 
which include �attention to still births, pre-term birth complications, birth 
asphyxia, low birth weight, mother-to-child transmission of HIV and 
other sexually-transmitted infections, neonatal infections, pneumonia, 
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diarrhoea, measles, under- and malnutrition, malaria, accidents, violence, 
suicide and adolescent maternal morbidity and mortality�; �strengthening 
health systems to provide such interventions to all children in the context of 
the continuum of care for reproductive, maternal, new-born and children�s 
health� are also recommended (CRC/C/GC/15: para 34). According to 
article 24(2)(b) priority should be given to universal access for children 
to primary healthcare services to be provided in community settings (para 
36). In terms of article 24(2)(c) state parties have to take, according to 
the speci�c context, necessary steps to guarantee access to nutritionally 
adequate, culturally appropriate and safe food and to combat malnutrition 
(para 43). According to article 24(2)(e) children need information and 
education on all aspects of health to permit them to make informed choices 
about their access to health services (para 59). According to article 24(2)(f) 
preventive healthcare strategies should address communicable and non-
communicable diseases and incorporate a combination of biomedical, 
behavioural and structural interventions (para 62). 

In line with a joint reading of articles 22 and 24, supplementary 
healthcare services may be needed for refugee children and children 
seeking refugee status, due to the heightened health risks that they may 
face, including rehabilitation services to promote their physical and 
psychological recovery and social reintegration under article 39 (Pobjoy 
2019: 846). Moreover, in situations of limited resources and facilities, 
especially in connection with large-scale in�uxes such as in the case at 
issue, the state must consent and support the assistance offered by the 
UNHCR, the United Nations Children�s Fund (UNICEF) and other 
relevant agencies to ful�l the healthcare needs of these children. The level 
of cooperation is left to the discretion of state parties under article 22(2), 
but it must be performed in good faith. 

4	 	Relief distribution among Rohingya people

Rohingya people have entered into Bangladesh for having been forcefully 
displaced from Myanmar. They did not have any kind of belongings to 
meet up their basic needs. The government, with the aid of the UNHCR 
and other national or international organisations, has given shelter and 
undertaken many projects under the programmes Food Security and 
Nutrition, WASH, Shelter and Non-Food Items, Health and Education 
to support them, providing humanitarian aid to meet their basic 
needs. According to one of the interviewed humanitarian workers, 
�the distribution of humanitarian aid to this kind of vulnerable people, 
considering the children, is very crucial because it is very tough to ensure 
that every Rohingya family has got their basic relief or not�. The lack of 
manpower, relief, a proper relief distribution system, and a management 
system for maintaining such a huge in�ux are the main reasons behind the 
mismanagement in the delivery of humanitarian aid. Critically, a shortage 
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of basic relief and a lack of clarity in relief distribution represent the 
main problems that hinder Rohingyas� ability to enjoy their basic rights. 
According to one of the interviewed humanitarian workers, �delivering 
relief properly to this large population is becoming dif�cult day by day, 
because, on the one hand, the amount of relief is decreasing continuously, 
and, on the other hand, corruption is happening in the relief distribution�. 

Humanitarian aid in the form of relief distribution has been supplied 
through the Majhi which is considered the representative of Rohingya 
people. The Majhi stands for the total population of a block of around 120 
to 130 families. The Majhi takes the responsibility of delivering relief to 
every family of that block. However, the Rohingya people have expressed 
some complaints against the Majhi as well as the humanitarian workers, 
since they do not properly receive the relief. The father of one Rohingya 
child aged three years stated: 

The Majhi misuses his power to distribute relief. He gives priority to people 
known or close at the time of relief distribution. In many cases, some portion 
of the relief is sold outside. They even sell the milk powder and nutritional 
food of the babies from the relief.

This clearly is not in line with the aforementioned obligations stemming 
from article 22 of CRC. Moreover, it must be emphasised that under article 
3(2) of CRC state parties �undertake to ensure the child such protection 
and care as is necessary for his or her wellbeing � and, to this end, shall 
take all appropriate legislative and administrative measures�. Importantly, 
article 3(3) of CRC also requires states to �ensure that the institutions, 
services and facilities responsible for the care or protection of children 
shall conform with the standards established by competent authorities, 
particularly in the areas of safety, health, in the number and suitability of 
their staff, as well as competent supervision�. Accordingly, in the case at 
issue, in order to ensure child safety, the care and protection of Rohingya 
children need to be safeguarded through the appropriate supervision 
of collaborating staff.  However, in the case of camp management the 
adequacy of staff is limited. In fact, the Majhi is in charge of distributing 
all the powdered milk or nutrients that come as relief or nutritious food, 
especially for children. Around 120 to 130 families live in each block 
and one Majhi is assigned by the camp authority to each block, with the 
responsibility to deliver the relief to the families of the block. A system is 
in place to monitor whether these components are properly distributed, 
but this is not functioning correctly. As a result, corruption is on the rise 
and the children increasingly become the sufferers. Children are being 
deprived of care and protection from camp authorities, although the state is 
bound to ensure protection and humanitarian assistance through adequate 
staf�ng and proper supervision so as to enable children to effectively enjoy 
their health-related rights.
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5	 	Healthcare services in the Rohingya camp

As a consequence of the deprivation of basic needs due to corruption and 
shortage of relief, Rohingyas have become so vulnerable that they have 
to think only about food, shelter and safety. Thinking about health issues 
seems to them to be a luxury. An interviewed mother of a seven year-old 
child stated: 

We have to �ght to manage our food daily. The environment we live in and 
the ration we get from the authority is not suitable for us. Our children do 
not get proper food and that is why they are suffering from malnutrition, 
which leads them to many sicknesses. Medical treatment cannot cure this 
health problem of our children. 

In this regard two main considerations may be highlighted.

First, the situation in Camp 4 illustrates that the food and nutrition 
needs of children have not been suf�ciently met, with implications for their 
health-related rights, because the degree of relief that has been provided 
by the camp authority is not suf�cient, which means that the available 
resources are not being used properly. This is not in line with article 4 
of CRC, which enjoins the state to undertake appropriate (legislative, 
administrative and other) measures to implement the rights enshrined 
in the Convention, to the maximum extent of its available resources, 
and even taking actions at the national level within the framework of 
international cooperation. In this regard, the CRC Committee has agreed 
that �even where the available resources are demonstrably inadequate, the 
obligation remains for a state party to strive to ensure the widest possible 
enjoyment of the relevant rights under the prevailing circumstances�  
(CRC/GC/2003/5: para 8). Some of the preliminary considerations that we 
made on articles 22 and 24(2) are also relevant in this respect.

Second, healthcare services are crucially important to address 
nutritional and health risks faced by the Rohingya people, especially the 
children, in such a situation of protracted displacement. The Ministry 
of Health and Family Welfare of Bangladesh, Médecins Sans Frontières 
(MSF) and other NGOs have provided such services in Camp 4 through 
a range of collaborative medical assistances. In this regard, national and 
international organisations � such as Research, Training and Management 
International (RTMI); Humanity and Inclusion (HI); Partners in Health 
Development (PHD); Gonoshasthaya Kendra (GK); OBAT Helpers; and 
HOPE foundation � work to provide these services to Rohingya people. 
Nonetheless, one of the health service providers stated that �[w]hen it 
comes to medical treatment, it is very dif�cult for doctors to provide a 
good check-up to every patient because the pressure of patients remains 
very high and we doctors are very few in number�. The pressure on 
healthcare providers to give treatment to Rohingya people, especially the 
children, regularly increases, also resulting in a drop in quality standards 
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in healthcare services. The scarcity of available doctors is evident in Camp 
4 and is not in line with the reasonable implementation of articles 22 and 
24 of CRC, even in light of article 4 of CRC. 

6	 	Healthcare procedures in the Rohingya camp 

In Camp 4 there is a hospital named �Refugee Health Care Centre�, which 
is jointly run by the government of Bangladesh and the RTMI. In this 
hospital there is a medical team composed by one leader, two medical 
of�cers, one medical assistant, one health advisor, one EPI health assistant, 
a pharmacist and community health workers, who have been appointed to 
provide health services to Rohingyas. The community health workers have 
the duty to disseminate the information and knowledge about primary 
health care and hygiene (as provided from this centre) among Rohingya 
people as well as to motivate them to take treatment from this centre. 
The other members of the medical team provide services to Rohingyas 
on a shift basis. There also is a specialised delivery sector that is run by 
some NGOs. However, according to the interviewed health of�cials, the 
manpower is not adequate to serve the existing enormous population and 
there is no child care specialist for the treatment of Rohingya children. The 
latter suffer from many diseases such as diarrhoea and diphtheria because 
of their unforti�ed situation, and are infected with some communicable 
diseases which can turn into an epidemic situation. 

According to one of the interviewed health service providers, �the 
Rohingya people live in a very congested shanty and in crowded living 
conditions, and because of that they are so much unprotected to water 
and airborne diseases. They have come from Myanmar with lots of health 
complications that are contagious as well.� He added: �Children are the 
most sufferers of these diseases and remain unprotected from them, which 
is why they are susceptible to new diseases and has been kept separated 
from the local people, and also their movement is being restricted into the 
camp.� In recent times chickenpox and diphtheria outbreaks have occurred 
in the Rohingya camps, which have raised public health concerns in the 
region. One of the interviewed health service providers in the government 
hospital stated: 

Recent health problems which the Rohingya people are suffering from are 
diphtheria and chickenpox. Rohingya children are the main sufferers. The 
parents come with their children who are suffering from these two diseases 
daily in a large number. We are facing tough situations to treat the patients 
properly. 

Rohingya children are the pivotal victims and have been advised to remain 
at home and not to go outside. An interviewed 14 year-old Rohingya boy 
said: 
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When the chickenpox outbreak happened, then the community health 
worker came to us and provided some suggestions to be aware of the 
chickenpox. I behaved according to those suggestions and I have not faced 
any problems. But my friends did not follow the suggestions and three of 
them have been affected with chickenpox. 

They were seen as �untouchables� by the health service providers and even 
by their community members. One of the interviewed Rohingya parents 
of a �ve year-old child stated: 

When my baby was affected with chickenpox, I took her to the hospital. The 
doctors did not seem helpful, and examined my baby with a behaviour that 
was not good. My baby and I were treated like we come from a very dirty 
place or the doctors will be affected with chickenpox. 

In compliance with articles 22 and 24(2) of CRC the state is bound to 
take �appropriate measures� to combat disease and malnutrition (for 
instance, through access to clean drinking water and adequate nutritious 
food), also possibly developing and/or supporting programmes to ensure 
general immunisation and primary health care. In the case at issue, 
however, Rohingya people, especially the children, have come to this 
country with many health complications. The camp authorities have taken 
the necessary steps to support them in such a protracted displacement 
crisis by providing humanitarian assistance, but these steps have not 
been proven suf�cient. Regarding the procedure for the delivery of health 
care services and the healthcare-seeking process, the community health 
workers have been selected from the Rohingya community so that they can 
make their own people aware about health concerns, because Rohingyas 
were not introduced to the medical facilities and often did not know such 
facilities, nor the process of treatment, while they were in Myanmar (where 
they depended on their traditional healing). One of the interviewed 
healthcare providers stated that �[t]he parents are not conscious about the 
management of diseases and health, and for this reason, they are unable 
to take care of their children�s health�. Their inexperience continued after 
arrival in Bangladesh and the current situation has made them and their 
children even more vulnerable. As they are not familiar with the healthcare 
facilities, they have to adapt to such processes and gain awareness about 
health issues, especially children�s health. One of the interviewed doctors 
stated: �Rohingya parents do not have enough knowledge about the health 
of children. They do not want to come to us when their children become 
sick. They come to us when the situation becomes worse. The lack of 
awareness harms them a lot�. A further serious matter for concern is that 
there is only one community health worker available to provide services to 
approximately 650 Rohingya people in Camp 4.



37  Rohingya children in Bangladesh

7	 	Condition of healthcare services in the Rohingya camp

The scarcity of healthcare service providers and the pressure for the large 
number of patients in the healthcare centre have made the situation even 
more critical. According to the interviewed health of�cials, this pressure 
has increased day by day, with the result that it has become dif�cult to 
manage it and to provide the patients with proper services. Rohingya 
people have expressed objections regarding healthcare services. They have 
to wait a long time for check-ups, but when they get their appointment 
to go for a check-up, the doctors do not dedicate proper time to it, even 
when examining the children. In emergency cases they also have to ask 
permission from several authorities. The Rohingya father of an eight  
year-old child stated that, when his daughter had a sudden onset of severe 
pain in her stomach, he took her to the camp hospital for treatment 
and, after a 20-minute delay the doctor did the examination on her 
and provided a prescription in which the possibility of appendicitis was 
mentioned, advising him to take her to the district hospital by the name 
of Cox�s Bazar government hospital. To get his daughter to the district 
hospital he asked permission from the CIC of�ce, security forces and the 
camp management authority, a process that required much time in such a 
critical situation. He also faced two check posts on the way to Cox�s Bazar, 
which took more time, and in the meantime his daughter fainted. After 
all f these formalities, when he reached the district hospital the doctors 
and nurses took a long time to start the treatment because of his identity 
as Rohingya. Although his daughter recovered from the appendicitis, they 
faced many problems to obtain the treatment. 

This example re�ects a practice in Camp 4 where the security process 
and the permission of the camp management � rather than the children�s 
health protection � are the main concerns. This means that the Rohingya 
children�s best interests in health care are not primarily considered in 
every decision or action regarding them, which is not in line with article 
3(1) of CRC. As highlighted by the CRC Committee, to determine and 
assess the best interests of the child, the perspectives and views of the 
child should be taken into account along with the speci�c circumstances, 
including any vulnerabilities or protection needs that the child may have  
(CRC/C/GC/14: paras 48, 75). A child suffering from a certain medical 
condition or a disability is an example. A further critical point is that, after 
maintaining all processes and rules of admitting patients to the hospital, 
their medical services are being interrupted or delayed because of the 
identity of these children, who were introduced as �Rohingya children�. 
As a result, their health conditions gradually deteriorate, while the state is 
bound to supervise the service providers, the staff, and also the suitability 
of the organisations that are supposed to offer health care, in compliance 
with article 3(3) of CRC. In practice, these children are deprived of 
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healthcare services and security due to the lack of proper action and/or 
supervision by the state.

Moreover, basic healthcare services are provided by international and 
national non-governmental organisations in the camps according to the 
system of referral to government hospitals in cases of emergency. However, 
government healthcare of�cials do not encourage formal or regular access 
by Rohingya refugees to the public healthcare system of Bangladesh. One 
of the interviewed of�cials stated: �We do not want to refer them to the 
district hospital as they have to face several issues to get proper treatment 
in that hospital. We try our best to provide treatment within the camp.� 
Informational mistakes regarding treatment have also been discovered in 
the medical reports or prescriptions issued by the doctors of the healthcare 
centre in Camp 4. The interviewed health of�cials informed us that these 
types of errors were caused by the pressure due to the large numbers of 
patients as they have limited manpower and resources. 

Therefore, it has become very dif�cult to provide healthcare services to 
Rohingyas in Bangladesh. One of the interviewed health of�cials stated: 

The Ministry of Health and Family Welfare, with the support from WHO, 
IOM, UNFPA, UNHCR and UNICEF, have done a mapping of the distribution 
of health services in the Rohingya camps. Around 210 health facilities have 
been identi�ed in Cox�s Bazar Refugee Camps. In this mapping, primary 
health centres, health posts and hospital for completeness and to assist 
in referrals planning have been mainly included. We have found that the 
distribution of health services result to be far from equitable due to limited 
land availability and poor road access, as well as that the health services 
provided to Rohingya people are not standardised.

8	 	Upholding the health-related rights of Rohingya children 
in view of the positions by Bangladesh, international  
monitoring bodies or other stakeholders

Interviewed health of�cials have identi�ed some common physical health 
conditions of the Rohingya children, namely, high pervasive malnutrition 
and chronic malnutrition or stunting, prevalent among 60 per cent of the 
Rohingya refugee children in Bangladesh (Prodip 2017; Milton et al 2017; 
Mahmood et al 2017). New-born Rohingya babies suffer from low birth 
weight and poor nourishment, which continues throughout the lives of 
infants. Rohingya children suffer from poor nutrition and anaemia as a 
result of the lack of food diversity and proper counselling on nutrition by 
healthcare service providers (Prodip 2017; Tanabe et al 2017). Because 
of the inadequate coverage of vaccination, malnutrition, overcrowding, 
unsanitary conditions and lack of access to safe water, the prevalence of 
infectious and communicable diseases, such as respiratory tract infections, 
diarrhoea, skin diseases, measles and water-borne diseases, are high 



39  Rohingya children in Bangladesh

among Rohingya children in Bangladesh (Hossain et al 2019). There are 
also psychological and social effects of the emergency, with thousands 
of children in need of urgent psychosocial care, the lack of which can 
impair a child�s emotional, mental, social, and physical development  
(Word Vision 2018).

Our qualitative inquiry into Camp 4 illustrates that, for different reasons, 
the existing healthcare system does not ensure adequate protection of the 
health-related rights of Rohingya children. The standard of services has 
been questioned, as it is not adequate, also due to the lack of a child-care 
specialist. The system has been found to be a complicated process when 
Rohingya parents go for the treatment of their children. In addition, the 
lack of health information management and awareness among Rohingya 
parents and children during the whole treatment procedure hinders their 
health-related rights. Furthermore, Rohingya children and their families 
have to face the problem of identity at the time of their treatment in both 
the camp hospitals and district hospitals. 

Our �ndings shed light on some health-related challenges from the 
perspective of children or their parents. Rohingya people, especially 
parents, generally are not aware of the health and health care of 
the children, including possible medical treatment, assistance and 
medicines, and cannot generate awareness among their own children. 
The factors behind this are the continuous displacement, the poor living 
circumstances, the limited access to healthcare services and system, which 
have resulted in poor health outcomes and violations of their rights. These 
factors work together interdependently, with basic policy and rights issues 
and, therefore, healthcare service accessibility and utilisation by Rohingya 
children and their families are exacerbated.� 

We previously addressed how under international law Bangladesh is 
bound to respect and protect the rights of asylum-seeking and refugee 
children, especially as a state party to CRC and ICESCR. In this context, it 
is worth considering the positions expressed by the CRC Committee and 
other UN bodies or relevant organisations as well as by the state, in dealing 
with the health-related rights of Rohingya children on its territory. 

In its �fth periodic report submitted to the CRC Committee under 
article 44 of CRC in 2012, Bangladesh speci�cally referred to Rohingya 
refugee children by underlining, among other things, the following 
relevant aspects: children born in refugee camps were registered (14 867 
children residing there at that time); all children aged between six to 
23 months were brought under a blanket feeding programme; special 
care for improving the nutrition and therapeutic feeding programmes; 
children and their families had easy access to healthcare services inside 
the camps, also in the local and secondary medical facilities; community 
management and protection against violence was strengthened through 
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special management; regular awareness-building sessions were conducted 
to develop their understanding on the consequences of violence (CRC/C/
BGD/5: para 286). However, in the context of the UPR of 2012, the 
UNHCR addressed the large number of Rohingyas living in Bangladesh 
without access to asylum procedures and refugee status determination, 
recommending to the state to consider the establishment of such 
procedures to identify those genuinely in need of international protection. 
The UNHCR further supported previous recommendations by the CRC 
Committee that Bangladesh provide the unregistered population from 
Rakhine State with �at minimum, legal status, birth registration, security 
and access to education and health care services� (UNHCR 2012: 3-4). 
In its Concluding Observations of 2015, the CRC Committee welcomed 
the adoption in 2013 of a national strategy on Myanmar refugees and 
undocumented Myanmar nationals, which for the �rst time acknowledged 
that undocumented Rohingyas (many of whom are children) who are 
in Bangladesh have �ed persecution and need humanitarian assistance. 
However, despite the decision to provide birth certi�cates to children 
born inside two refugee camps, the Committee expressed concern that 
refugee children born outside the camps did not have birth certi�cates 
and had limited access to basic services, recommending to the state to 
�provide birth registration and access to basic rights, such as to health 
and education � irrespective of their legal status� (CRC/C/BGD/CO/5: 
paras 70-71). Regarding respect for the views of the child, it was also 
recommended that Bangladesh guarantee the active involvement of 
children in vulnerable situations, such as minority children and refugee 
children, in the preparation and implementation of laws, policies and 
programmes affecting them and have to give proper attention to the active 
involvement of refugee children (CRC/C/BGD/CO/5: para 33(b)). 

In its 2018 national report submitted for the UPR, Bangladesh underlined 
that the realisation of its �human rights commitments faced setbacks in the 
face of sudden in�ux of nearly one million forcibly displaced Myanmar 
nationals (Rohingyas) to Bangladesh� (UNHRC 2018a: para 3). As recently 
acknowledged by Professor Yanghee Lee (Special Rapporteur on the 
Situation in Myanmar), �the people of Bangladesh have shown the world 
the de�nition of humanity as they continue, despite their own hardships, 
to host the Rohingya people�. Bangladesh also speci�ed that its government 
�has allocated 4  707 acres of land including forest areas to build the 
shelters for the Rohingyas� and has provided them with �food, medical 
and WASH facilities, and other basic services�. It has also established  
�11 additional police check posts� to ensure the smooth distribution of 
relief and to maintain security of the Rohingyas. It has further deployed 
�more than 1 200 law enforcement of�cials and 1 700 military personnel� 
in Cox�s Bazar, besides building roads and other infrastructures in the 
district in order to facilitate timely delivery of humanitarian assistance 
to the Rohingyas (UNHRC 2018a: para 126). Bangladesh reportedly 
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conducted the biometric registration of all displaced Rohingyas living 
in its territory, also planning to issue documentation to the Rohingya 
children born in the country. It has provided full access to all international 
partners and agencies including UN, INGOs, humanitarian actors, the 
media and other civil society organisations to work in Cox�s Bazar and 
support the Rohingyas. In this context, the government openly af�rmed 
remaining �sensitised about the rights of the Rohingyas�, primarily the right 
to safe, digni�ed, voluntary return to their homes in Myanmar, and to 
that end concluded bilateral arrangements of return (UNHRC 2018a: para 
127). Being mindful of the critical conditions for safe return, it negotiated 
�to include voluntariness, non-criminalisation, livelihood, resettlement, 
reintegration and other universal elements of human rights in the bilateral 
return arrangements� and involved UN agencies (particularly the UNHCR) 
in the return process.

Nonetheless, critical considerations are included in the 2018 summary 
of 29 stakeholders� submissions on Bangladesh to the UPR. STEPS was 
concerned with �the limited access to health for many Rohingya women 
and girls living with HIV/AIDS�, and JS15 reported that �many Rohingya 
new-born babies will perish if no action is urgently taken to ensure access 
to better hygienic conditions� (UNHRC 2018b: para 54). In addition, JS7, 
AI and NHRC reported that �more than 500 000 Rohingya refugees live 
in Bangladesh without any protection, and are considered to be illegal 
immigrants�.2 JS6 reported that since 25 August 2016 more than 60 per 
cent of the Rohingya refugees are children under 18, recommending to 
ensure that unaccompanied and separated children are reunited with their 
families, and to provide assistance to all vulnerable children in need.3 In 
this case, JS7 urged the support of the international community (UNHRC 
2018b: para 74). In the 2018 report prepared for the UPR by the Of�ce of 
the United Nations High Commissioner for Human Rights, the UNHCR 
commended Bangladesh for its continuing efforts in view of the fact that 
as at 28 September 2017, more than half a million Rohingya refugees had 
arrived in Bangladesh and that the massive in�ux of people seeking safety 
had outpaced response capacities. Noting the lack of an �institutionalised 
approach� for addressing the protection needs of asylum seekers and 
refugees, it recommended that Bangladesh develop a national asylum 
mechanism and enact national refugee legislation (UNHRC 2018c: paras 
69, 72). The signi�cant percentage of children in the Rohingya population 
that had �ed to Bangladesh and the challenges in ensuring their rights 
have led to the recommendation that the state appoint an ombudsperson 

2	 Joint submission 7 (JS7) of the Institute on Statelessness and Inclusion (Eindhoven, 
The Netherlands), the Statelessness Network Asia Paci�c (Selangor, Malaysia), 
Amnesty International (London, UK) and the National Human Rights Commission 
(Dhaka, Bangladesh).

3	 Joint Submission 6 (JS6) of the Child Rights Advocacy Coalition in Bangladesh (CRAC, 
B), Dhaka (Bangladesh), Actionaid, Dhaka (Bangladesh), and Save the Children, 
London (UK).
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for children (para 56). Moreover, children are more exposed to HIV if their 
parents are HIV positive, and the organisations must ensure children�s 
health safety without showing any disparity, by removing the social stigma 
or the superstition. To eradicate the disparities in the process of health 
services, Bangladesh has to develop and implement policies to elevate 
health infrastructures (UNHRC 2018c: para 47).

As far as speci�cally ICESCR is concerned, in 2018 the UN Committee on 
Economic, Social and Cultural Rights (ESCR Committee) expressed deep 
concern for the fact that Rohingyas do not have legal status in Bangladesh, 
which limits their movement outside of the camps to access healthcare 
services and other basic services. It was also concerned about the safety 
and habitability of the shelters in the camps (such as Kutupalong and 
Nayapara) where the risks of landslides and �ooding are high, and about 
possible outbreaks of diseases such as diphtheria and cholera, particularly 
in light of the imminent monsoon season (E/C.12/BGD/CO/1: para 27, 
citing articles 2(2) and 11 of ICESCR). In this regard, it was recommended 
that Bangladesh take effective measures to recognise the legal status of 
the Rohingya in order to guarantee �their access to livelihoods, healthcare, 
particularly emergency medical treatment, education and other basic 
services provided outside of the camps�. Bangladesh was also advised to 
take necessary steps (with the humanitarian assistance of the international 
community) to ensure their safety and to protect against possible outbreaks 
of diseases such as diphtheria and cholera (E/C.12/BGD/CO/1: para 28). 
Further concern was expressed about the low birth registration rate, 
despite signi�cant improvement, because it has had the effect of limiting 
the access of refugee children to healthcare services, social security bene�ts 
and other basic services. In this regard, Bangladesh was recommended 
to intensify its efforts to register the Rohingya refugee children born and 
living in the country (E/C.12/BGD/CO/1: paras 47-48, citing articles 9-14 
of ICESCR).

9	 	Concluding remarks

In the current world, Rohingyas are among the most oppressed and ill-
treated minority communities. They have had to take shelter in the 
makeshift camps of Bangladesh to escape discrimination, violence and 
persecution in Myanmar. Due to such displacement, they are living a life 
without any ray of hope. Bangladesh should seriously consider acceding 
to the 1951 Convention and its 1967 Protocol, and urgently elaborate 
a national legal and institutional framework to advance an effective and 
adequate protection mechanism for coping with the multiple issues 
(including healthcare issues) affecting them, also clarifying the functions 
and responsibilities of national actors (that is, government, the judiciary, 
the National Refugee Commission, the Human Rights Commission, and 
so forth) as well as coordination and cooperation with international and 
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regional actors. In any case, as party to several human rights treaties, 
Bangladesh is already bound to safeguard the basic rights and dignity of 
the Rohingya people residing in the camps in its territory. In particular, 
CRC enjoins it to ensure appropriate protection and humanitarian 
assistance to Rohingya children, with measures to be tailored to their 
speci�c vulnerabilities and developmental needs, in order to enable them 
to enjoy their rights in the existing circumstances of critical health, safety 
and security. 

Healthcare services and bene�ts are crucial for every human being, 
particularly for children, but, like other factors, there are many conditions 
involved in providing and receiving such services. Our analysis of Camp 
4 illustrates that for different reasons the existing system struggles to 
secure Rohingya children�s ability to enjoy their health-related rights. In 
this regard, regrettably the concepts of �nation�, �state� and �identity� have 
acquired relevance: when providing emergency medical assistance and 
healthcare, the origins and identity by which they are known (such as 
�forcibly-displaced Myanmar nationals�, �Rohingya�, �refugee�, �inhabitants 
of Rakhaine State�) have been speci�cally considered, and such an approach 
has been undertaken in and outside the camp.

Arrangements have certainly been made for health services along 
with other basic needs when Rohingya people came out of their country 
of origin with empty hands. Since their movement has been strongly 
restricted, everything has been arranged inside the camp concerned. In the 
case of health care, doctors and medical staff provide services inside the 
camp, but there is no arrangement to provide emergency and necessary 
services apart from a few pre-determined services. Similarly, there is no 
specialist doctor for children. If they have to go to the government hospital 
in the case of critical medical conditions, they have to undergo several 
�xed referral arrangements, which is complex in nature. No matter how 
severe the conditions may be, the process does not allow any exceptions.

Although the Bangladesh government, along with the support of the 
UNHCR and other partner organisations, has tried to provide necessary 
assistance in the healthcare sector for Rohingya children, they have been 
suffering from a lack of funds and resources as well as coordination. The 
health-related rights of these children have been compromised mainly 
because of the complex healthcare system in place and Rohingyas� lack 
of knowledge about health and health care. We suggest that sustainable 
solutions to safeguard them can be found only if the relief system, 
healthcare services, healthcare procedures and related conditions work 
together effectively, because they are all interrelated. If a single component 
does not function well, then the affected rights cannot be secured and 
children�s unhealthy living conditions in the camps are aggravated. In this 
vein, healthcare services should be intensi�ed and be more accessible. 
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Community health workers should be effectively trained to guarantee 
adequate health and hygiene promotion, also undertaking home visits. 
Information should be amply provided to these children and their parents 
or other relevant caregivers; mental health service in primary health care 
settings should be increased. A prompt response against disease outbreaks 
is needed and reliable health statistics are vital, and therefore organisations 
should give more consideration to data collection and dissemination. At 
the same time, more collaboration among the government, private sectors 
and partner organisations is needed.
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Abstract: All newcomers, regardless of age, face a compounded variety of 
barriers, risks and challenges that are exacerbated by their immigrant status. 
However, newcomer youths face some of these same issues with heightened 
vulnerability, often with a lower level of visibility or opportunity to reap the 
bene�ts bestowed by immigration policies or federally-funded programming. 
The Centre for Newcomers, an immigrant-serving organisation that has 
for more than 30 years been providing services to Calgarian newcomers, 
has identi�ed several substantial gaps within these parameters. This article 
explores some of the most pressing gaps in Canadian immigration policy 
in relation to the following inter-connected and fundamental issues facing 
newcomer youth in Canada: protracted and ongoing status issues; educational 
barriers; and poverty. The article then contextualises these policy gaps with 
reference to CFN�s Real Me programme, which has recently been recognised as 
a best practice by Immigration, Refugees and Citizenship Canada, to provide 
evidence- and practice-based policy recommendations.
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1	 Introduction

All newcomers, regardless of age, face a compounded variety of barriers, 
risks and challenges that are exacerbated by their immigrant status. 
However, newcomer youths may face these same issues with heightened 
vulnerability, even within the context of Canada. Studies suggest that 
vulnerabilities among newcomers are determined by absolute or relative 
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material/emotional deprivations or their inability to utilise their assets due 
to existing economic, social, cultural and political constraints (Alysa-Lastra 
& Cachon 2015). However, many of the federally and provincially-funded 
programmes in Canada have been designed to address these compounding 
effects in respect to newcomer adults. When the lens is refocused upon 
immigrant youth, it becomes apparent that these vulnerabilities, combined 
with systemic issues surrounding racism, social exclusion, isolation and 
poverty, have increasingly long-lasting and dramatic effects, manifesting 
in heightened marginalisation, disenchantment and feelings of a lack of 
belonging within the Canadian environment (Cooper & Cooper 2008; 
Berns-McGown 2013).

Nonetheless, Canada is considered a desirable destination country for 
immigrants and refugees alike and, for these reasons, the multi-faceted and 
decentralised nature of the Canadian immigration policy may be perceived 
as both a blessing and a curse. For example, provincial governments are 
able to �nominate� immigrants through express entry streams; citizens are 
able to privately sponsor refugees outside of government sponsorship; and 
individuals/employers can apply for temporary-foreign worker permits 
(Government of Canada 2020A). However, each type of immigration 
application, therefore, can be processed through a variety of different 
vetting systems and institutional or governing bodies, resulting in a 
plethora of opportunities for approval or, conversely, equally as many 
chances to fall through the cracks of bureaucracy (Falconer 2019A).

Regardless of Canada being lauded as a champion of �multiculturalism�, 
particularly since the 1971 �Multiculturalism Policy�, issues relating to 
integration and assistance for immigrant youth still run counter to this 
narrative. In fact, some have argued that this pivot was �largely a symbolic 
recognition of diversity rather than a substantive change in government 
policy� (Li 1999: 152) and, ultimately, this cognitive dissonance has sowed 
the seeds for Canadian immigration policies to date. This is evident in the 
current and federally-mandated Immigration, Refugees and Citizenship 
Canada (IRCC) plan, which is projected to welcome approximately one 
million new permanent residents to Canada between 2020 and 2022, 
with the unsurprising focus being primarily upon economic stream 
immigrants, with importance of reuniting families and upholding Canada�s 
humanitarian tradition as corollary (Government of Canada 2020B).

With this legislated adherence to the economic viability of newcomers, 
it is not surprising that there is a lack of focus upon provisional supports to 
dependants of economic stream immigrants. However, given that currently 
we are in the wake of the refugee crises, where almost 71 million persons 
are displaced and more than half of all refugees are under 18 years of age 
(UNHCR 2020), a vested interest in programming for newcomer youths 
is even more crucial. This need is further underscored in the Canadian 
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context as Canada is known to be one of the highest receiving countries of 
resettled refugees from the UNHCR (Falconer 2019B). Moreover,

in 2016, close to 2,2 million children under the age of 15, or 37.5% of the 
total population of children had at least one foreign-born parent � and 
children with an immigrant background could represent between 39% and 
49% of the total population of children in 2036 (StatCan 2017A).

Therefore, it is imperative for the immigrant youths of today, as well as 
those of the future, that Canadian politicians and policy makers, as well 
as other stakeholders, re-centre the needs of both refugee and immigrant 
youth within their policies and practices.

Calgary, a city in the province of Alberta, has steadily gained popularity 
as resettlement destination for newcomers and their families in recent years. 
According to StatCan, �over the past 15 years, the share of immigrants 
in the Prairie provinces has more than doubled. The percentage of new 
immigrants living in Alberta rose from 6.9% in 2001 to 17.1% in 2016, 
a higher share than in British Columbia� (StatCan 2017B). Further, as of 
the most recent Canadian census, just over 28 per cent of Calgarians are 
foreign-born, with 33,7 per cent belonging to visible minority groups 
(Calgary Economic Development 2020), with just over 640�000 identifying 
as immigrants under the age of 19 (LIPdata 2020).

For all of these reasons, the purpose of this article is to explore the 
procedural pitfalls of Canadian immigration policy in relation to youth. 
While the scope of data will rely upon Canadian data, and utilise best-
practice examples from the Calgary-speci�c programming of the Centre 
for Newcomers (CFN), these learnings may be applicable to immigration 
policies beyond the con�nes of the Canadian context. That said, the three 
most fundamental and interconnected gaps that will be developed are the 
following: protracted and ongoing status issues; educational barriers; and 
poverty.

Each of these barriers falls within the social determinants of health 
framework, by which marginalised groups, including newcomers, are 
more likely to be affected by than their Canadian-born counterparts 
(Mikkonen & Raphael 2010). Being impoverished, lacking equitable access 
to education, or facing barriers to services due to a precarious immigration 
status have tenable and exacerbating effects on a person�s stress levels. This 
in turn can lead to compounding physical and mental health issues for 
anyone, but even more so for newcomer families and youths. Furthermore, 
each of these issues is critical to the overall development, health and well-
being of immigrant youths and can be found within the scope of, and often 
at odds with the United Nations Convention on the Rights of the Child 
(CRC), particularly in the context of international migration (CMW/C/
GC/3-CRC/C/GC/22; CMW/C/GC/4-CRC/C/GC/23). Due to the fact that 
Canada has been party to CRC for almost 30 years (Canada CRC 2019) 
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and prides itself on being a nation built on diversity, a renewed focus on 
the rights of immigrant youths is urgently required. 

Thus, in August 2014 CFN, the University of Calgary and other 
community partners created a collaborative intervention programme 
called Real Me, for immigrant youths between the ages of 12 and 24 
in Calgary. Real Me was the �rst programme of its kind in Canada, as 
it targeted immigrant youths who were disproportionately at risk of 
gang involvement or ideation through an Identity-Based Wraparound 
Intervention (IBWI) model. The IBWI methodology may be attributed to 
more than a decade of work led by Hieu van Ngo, an associate professor 
in the Faculty of Social Work at the University of Calgary. Van Ngo�s 
pioneering research highlighted the linkages between crises in identity 
development for immigrant youth and their subsequent susceptibility 
towards gang-related behaviours in Canada. His work refocused the 
centrality of relational accountability for participants, families and the 
broader community within an ecological and culturally competent support 
system. This type of multi-stakeholder accountability was considered 
crucial, as Real Me participants were consistently known (and continue to 
do so) to have experienced obstacles in �accessing services and support in 
the social services, education and justice arenas� (Dunbar 2017: 13). Since 
its inception Real Me has directly serviced 311 youths.

While the Real Me programme continues to focus on the most vulnerable, 
low-income and at-risk immigrant youth populations in Calgary, research 
suggests that investing in youths, particularly those that are considered 
the most disadvantaged, will have the highest return on investment (Sylva 
et al 2004; Heckman 2006; Rees, Chai & Anthony 2012). Furthermore, 
focusing on youths that are considered the most vulnerable has been 
seen to have positive impacts for all youths (Toczydlowska & D�Costa 
2017). Therefore, this article will utilise some evidence and practice-
based learnings gleaned from CFN�s 30-year background with newcomer 
populations in Calgary, coupled with their experience in the facilitation 
of the Real Me programme, to address ongoing policy and practice issues 
and provide recommendations that have the potential to foster positive 
outcomes for immigrant youths beyond the Calgarian context.

It is crucial to highlight the resiliency and ability of young immigrants; it 
is equally important to demystify the compounded effects of degenerative 
politics, and procedural precarities they may face. Ultimately, even though 
immigrant youths are assumed to have a higher capacity and speed in 
their integration processes than their adult counterparts, ample supports 
to enable this process remain absent.



52    (2020) 4 Global Campus Human Rights Journal

2	 Protracted/ongoing immigration issues

The issues currently surrounding the immigration status of youths 
often run parallel to the status of their parents and families. While 
�family reuni�cation� is considered the second of the three fundamental 
grounds for admission to Canada (StatCan 2017B) the budget for the 
Family Reuni�cation and Discretionary Immigration programme has 
seen demonstrable cuts over the years due to its �costly� nature (IRCC 
2018; Government of Canada 2015). In terms of logistical eligibility, 
the very concept of �family reuni�cation� is marked by a number of 
legal quali�ers, such as de�nitive proof of marriage, or familial relation, 
which in themselves are documents that may be dif�cult for potential 
immigrants to obtain. Furthermore, in order for a child to fall under the 
jurisdiction of reuni�cation, they must be within the age bracket that 
indiscriminately renders them a dependent; otherwise immigrant youths 
would have to apply for immigrant status separately, potentially rendering 
the immigration claim of a non-dependant youth into precarity.

However, who is considered a �youth�, a �child� or a �dependent� is highly 
inconsistent, as international conventions and domestic immigration law, 
as well as linguistic volatility, can hold enormous weight. While CRC 
de�nes a �child� as an individual under the age of 18, a �youth� or �child� 
has a more re�exive de�nition in the context of Canadian migration policy. 
Prior to 2017 there was a period when the age cut-off for a child or youth 
who was considered a �dependant� was lowered to �under 19� (Bender 
2014). While this issue was particularly daunting for refugee claimants, 
who were subjected to lengthy delays or processing times and wished to 
reunify with their families in Canada, the tremors of this impact could 
also be felt by those who were applying for family reuni�cation through 
economic or family class migratory streams. Many principal applicants, in 
any of these streams, had to face the possibility of having their children age 
out of the allocated age of dependency during processing periods which, 
in turn, would potentially compromise the possibility of the entirety of 
their family�s reuni�cation on Canadian soil. While the age cut-off for 
immigrant dependants has once again been raised to include youths who 
are �under 22� (CCR 2017), the methods of Canadian immigration and 
refugee vetting may not be in stride with article 10 of CRC, which states 
that �applications by a child of his or her parents to enter or leave a state 
party for the purpose of family reuni�cation shall be dealt with by state 
parties in a positive, humane and expeditious manner� (UNGA, 1989, 
article 10(1); emphasis added).

To add insult to injury, issues surrounding status and immigration 
class have ongoing detrimental outcomes for immigrant youths, as these 
policies exacerbate not only a youth�s own individual precarity, but also 
that of their family. The psycho-social effects of familial estrangement 
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coupled with a loss of cultural identity may lead to heightened feelings of 
isolation for immigrants, and even more so for immigrant youth and by 
proxy, resulting in participation in gang activities. Studies relating to gang 
ideation have identi�ed that the promotion of meaningful connections 
with peers, adults or family members can mitigate anti-social behaviours 
that may lead to future gang involvement (Rossiter & Rossiter 2009; 
Sersli, Salazar & Lozano 2010). However, when a youth (and their family) 
has a precarious immigration status, they may be less likely to develop 
meaningful relationships due to the notion that their residency has an 
expiry date. Additionally, unresolved status may also foster a tension or 
disconnect between identity and belonging to both the country of origin 
and its cultural leanings against those of their new-found homes. Without 
ample support to navigate such stressors, immigrant youths can �nd 
themselves even more at odds with their evolving transnational Canadian 
identity, their receiving communities and the institutional frameworks 
that accompany it. These challenges may only be exacerbated by the 
declining intergenerational relationships when the number of successful 
family reuni�cations has been reduced (Sheilds & Lujan 2018: 4). Lastly, 
researchers have found that immigrant youths with unstable families 
are �less likely to prosper scholastically and are more likely to become 
delinquent� (Beiser, Shik & Curyk 1999). 

From CFN�s Real Me programme as well as other youth-related data, 
we have found that there is a substantial gap regarding services to youths 
who remain permanent residents beyond the federally-funded landing 
threshold (which is capped at three years, typically). Our data suggests 
that more than 60 per cent of participants in the Real Me programme have 
outstanding issues regarding the immigrant status of family members. 
In fact, many of the participants of the Real Me programme, along with 
their families, have no status, have lost their status or have for protracted 
periods been permanent residents, rendering them no longer eligible to 
access federally-funded support services. Fortunately, the funding streams 
attributed to Real Me are not required to follow the same regulations, as the 
programme is not dependent upon federal funds. However, this solidi�es 
the assumption that protracted immigration issues are salient among 
immigrant communities in Calgary and Canada, on the whole; pointing 
towards a federal funding blind-spot regarding those with heightened 
vulnerabilities due to their longstanding undetermined immigration status.

Thus, while decentralisation and multiple avenues for migration are 
available, the inconsistency in eligibility criteria and governance creates 
an accountability vacuum � thrusting immigrants and refugees into 
precarity. This type of inconsistency and decentralisation is evident at all 
levels of the immigration process, even within the innocuous semantics 
of who is considered to be a �child�. For example, the multiple governing 
bodies overseeing the migratory and asylum processes in Canada, such 
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as Immigration, Refugees and Citizenship Canada, the Immigration 
and Refugee Board and the Canada Border Services Agency, maintain 
seemingly ever-changing involvement in the intake, approval, triaging and 
appeal processes (Falconer 2019A). This convoluted division of labour 
is mirrored in the ways in which international, federal, provincial and 
municipal legislative responsibilities to immigrants are applied in Canada.

3	 Educational barriers

Education poses yet another barrier for immigrant youths in Canada 
and has far-reaching implications for future integration and belonging in 
the Canadian context. While the general right to childhood education is 
enshrined in article 28 of CRC, many of its caveats are not met at the 
necessary level of immediacy. It has been widely reported that at the 
international level, educational rights for children are followed with the 
least degree of dedication and often are the �rst to lose their �nancial 
backing (HRW 2016; Global Education Monitoring Report Team 2011). 
These sentiments manifest upon Canadian soil as well, as domestic English-
as-a-Second-Language (ESL) programming capacities, where the majority 
of students with immigrant backgrounds are placed, are often chronically 
under-resourced (Shields et al 2019). Further, there have been numerous 
studies indicating that newcomer youths, particularly those who belong 
to visible minority groups, often are put into grades or language classes 
that are well below their educational capacity (Bedri, Chatterjee & Cortez 
2009; Baffoe 2011; Taylor & Krahn 2013), with notable implications for 
educational completion. Even in the context of Calgary, approximately 74 
per cent of students attending ESL classes did not complete high school or 
earn a diploma (Watt & Roessingh 1994).

The lack of operationality and cohesive commitment to education 
for immigrant youths in provincial legislation was further underscored 
in Bejan and Sidhu�s 2010 study of the Toronto Catholic District School 
Board. There was found to be not only a lack of dedication to CRC calls 
regarding indiscriminate education, but also a marked inconsistency with 
article 49.1 of the Ontario Ministry of Education Act (Ontario Ministry of 
Education 1990), which reiterated the universal right to education for all 
children, regardless of immigration status. In fact, Bejan and Sidhu found 
that

only 31 schools (15.4%) indicated that they would enrol a child who lacked 
immigration status, 57 schools (28.4%) completely denied admission 
for non-status children and 113 schools (56.2%) did not know if a child 
without immigration status could be registered at their school (Bejan & 
Sidhu 2010: 1).

Another 13 schools alluded that all non-status students would have to pay 
an additional fee to access education, similar to international students. 
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However, since this fee was relatively high, at $10�000 to $12�000 per 
annum, it would effectively bar newcomer children without residency 
status from schooling (Bejan & Sidhu 2010: 12).

This lack of dedication to the educational rights of immigrant youths can 
be doubly damning. Newcomer youths not only are given less opportunity 
to academically excel, but they are also subjected to the more insidious, 
compounding effects that may have long-term detrimental outcomes to 
their self-con�dence and self-actualisation. Practices that denigrate the 
academic ability of newcomer (and refugee) children reinforce negative 
conceptions of self-worth, creating a feedback loop which is only 
exacerbated by discriminatory behaviour on behalf of other Canadian-
born students, teachers and also the broader Canadian context. However, 
this sense of estrangement within scholastics is not only applicable to 
youths who have their abilities consistently downplayed. Studies have 
shown that some newcomer youths who are given the opportunity to 
participate in programming at an age-appropriate grade level have also 
experienced feelings of alienation within Canadian pedagogy. Immigrant 
students namely have posited that the Eurocentric curricula and exercises 
often largely exclude the contributions and histories of minority groups � 
not only in the context of Canadian colonialist narratives, but also those of 
the international stage (Li 2009; Kayaalp 2014).

Data gleaned from CFN�s Real Me programme evaluation further 
demonstrates the gaps that exist between other highly vulnerable, at-risk 
immigrant youths and their educational attainment. This is demonstrable 
through the fact that educational needs were reported as the primary 
purpose of contact in the general logs, with more than 1� 800 claims 
(Gyun Cooper Research Associates Ltd 2018: 20) during the �rst �ve 
years of the programme. While schools were initially sceptical about 
working collaboratively with the Real Me practitioners to ease participants� 
navigation in education, the positive impact of the IBWI methods on 
education was most often mentioned (Gyun Cooper Research Associates 
Ltd 2018: 42). However, the participants� self-evaluation commentary 
yielded con�icting data points. Many participants became more aware of 
the discriminatory practices they had faced or were continuing to face in 
an academic setting and themselves posited little improvement within their 
own educational abilities (Gyun Cooper Research Associates Ltd 2018: 
70). Thus, they reported a smaller improvement in their own educational 
progress than the progress reported by educational institutions/teachers 
as well as the Real Me practitioners. Additionally, through interviews with 
both participants and their families, it became apparent that supports 
necessary for success in the Calgarian education system were also lacking 
at the level of the family unit. Many families were not well-versed in how 
the education system worked, the speci�cities necessary for continued 
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learning at a post-secondary level, nor were they given the baseline 
knowledge to effectively advocate for themselves.

Ultimately, the educational experiences of immigrant youths may be 
understood as re�ective of the experience of many adult immigrants with 
the Canadian labour market. Immigrant children and youths, much like 
their parents, are exposed to a system engrained with biases and, thus, 
have dif�culty obtaining recognition of their skills or achievements. 
While there is policy-related and institutional virtue signalling towards 
educational and economic equity for newcomers, the means by which 
immigrant adults and youths are able to reach their potential often is 
overshadowed by discriminatory, laissez-faire practices. This once again 
is evident through the government of Alberta�s Bill 11 (Fair Registration 
Practices Act). While other provinces already have in place similar 
legislation to remedy barriers to credential recognition, Alberta has yet 
to make Bill 11 actionable (Government of Alberta 2020). Much like 
issues borne out of cognitive dissonance between policy and practice in 
immigration status, education and employment-related policies could be 
better operationalised with an increased coordination and accountability 
between all levels of governance. 

4	 Poverty

As in the case of education, poverty has been identi�ed as one of the most 
relevant indicators within the social determinants of the health framework. 
However, the concept of �poverty� among newcomer families often serves 
as a marker of, or an amplifying factor to, other underlying issues or 
precarities, such as service accessibility, mental and physical health needs, 
language barriers and educational/professional credential recognition. In 
recent years there has been a substantial increase in evidence indicating 
that visible minorities have sizably lower economic returns than that 
of their Canadian-born, Caucasian counterparts (Li 1998; Pendakur & 
Pendakur 1996; Hou & Picot 2003; Turcotte 2019).

Since the late 1980s there have only been marginal increases in 
economic gain for recent newcomer populations on Canadian soil (Li 
1988; Picot, Hou & Coulombe 2007; Evra & Kazemipur 2019). Calgary�s 
data is consistent with this statement, as 17,3 per cent of people who 
have immigrated since 2011 are still living in poverty, accounting for more 
than 16�000 individuals (StatCan 2016). This percentage is almost a full 
10 per cent higher than that of the non-immigrant Calgarian population 
(StatCan 2016). For newcomers that are under the age of 17, almost 26 
per cent are considered to be living in low-income scenarios, which differs 
drastically from the 10,6 per cent of non-immigrant youths who are part 
of the same economic category (StatCan 2016). Ultimately, the poverty 
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rates associated with newcomer children and their families can only be 
understood as simply unacceptable in a country such as Canada.

Through the inconsistencies between the legal instruments that Canada 
has rati�ed and how they operate in practice, it once again is apparent 
that there are issues regarding the actionability of federal policies and 
international conventions, even in the vocabulary used. For instance, 
according to articles 18 and 27 of CRC Canada is legally bound to 
render �appropriate assistance� to parents, to ensure healthy childhood 
development through institutional means as well as to ensure the right 
to provide material assistance and support programs within the realm 
of a child�s development (UNGA 1989, article 18(2-3), article 27(3-4)). 
While the federal government does allocate funds to various settlement 
agencies, there is a signi�cant gap in children�s services in the context 
of federally-funded immigration programming, particularly within 
settlement providers that are considered to be the �rst contact points for 
newcomer populations. Furthermore, while this is a common trope within 
international legalese, what is deemed �appropriate� or within the scope 
of Canadian �national conditions and within their means� (UNGA 1989, 
article 27(3)) is arguably not met with consistent vigour, as the poverty 
levels among immigrant families and the lack of equitable credential 
recognition streams/programming embedded in the immigration policy 
demonstrates a lack of effective, or �appropriate� measures to ensure that 
immigrant children are not impoverished. 

However, �appropriate� as a signi�er is also used in a converse manner, 
which is identi�able via the accessibility of affordable child-minding for 
immigrant parents. According to the 2017 Early Childhood Education 
Report, many Canadian families have dif�culties accessing affordable 
healthcare. While more than half (54 per cent) of children between the 
ages of two and four are able to attend some kind of accredited early 
childhood education programme, this does not take into account the 
variances in early childcare accessibility/affordability between Canada�s 
provinces and territories (Akbari & McCuaig 2017). Further, this data 
is not disaggregated along the lines of immigration status. Within the 
context of CFN, these gaps are highlighted through a variety of means. 
First, in accordance with federal funding, only certain clients who meet 
programme-speci�c eligibility1 criteria can access CFN�s limited in-house 
child-minding services (38 openings). The majority of the places (34) are 
only available to individuals enrolled in CFN�s language courses (LINC) 
and the remaining four are allocated as �drop-in�. While the waiting list 

1	 Eligibility criteria for CFN�s child-minding are as follows: (i) At least one parent must be 
enrolled in CFN�s LINC programming � where Permanent Residency, and a CLB level 
under 4 is a requirement. (ii) The child care service hours must align with the hours/
class schedule of the parent. (iii) The child enrolled must be between the ages of 19 
months and 5 years.
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for child-care is contingent upon scheduling and time slots of LINC 
programming (that is, morning, afternoon or evening); those needing 
child care during the least popular time slot are expected to be on the 
waiting list for at least one month. LINC students who are enrolled in the 
most popular time slots (part-time morning) typically face a six-month to 
one-year waiting list. Furthermore, once immigrants have passed LINC 
level 4, their ability to access federally-funded child care is waived, as 
this is considered an �appropriate� level of language competence to enter 
the Canadian job market. Thus, newcomer parents have to reduce their 
language-learning or working hours to mind their children, ask their older 
children to take care of their siblings at the potential expense of their 
educational development or integration, or pay a portion of their wages to 
access childcare services, perpetuating the cycle of poverty. While childcare 
services were made to be more affordable ($25 per diem) to low-income 
families under Alberta�s previous New Democratic Party (NDP) provincial 
governance, the capacity of these day care centres was consistently capped. 
This is expected to continue under the current United Conservative Party 
(UCP) provincial governance and funding for low-income and affordable 
child care is likely to be slashed in the next �scal quarter (Hudes 2020). 

The Community-Based Care for Newcomer Children (CBCNC) 
programme,2 aimed at �nding subsidised and affordable childcare services 
for the children of LINC students beyond the con�nes of CFN, reported 
that of the 57 day care centres with which they were af�liated in the past 
two years, only 22 fell into the $25 per diem category. Seven (all YMCA-
af�liated) of these 22 were no longer accepting additions to their waiting 
lists, while another programme partner reported that their waiting lists 
were also capped, at 50 children for each available age cohort (19 months, 
19 months to three years and three to �ve years old). Additionally, before 
the outbreak of COVID-19, the CBCNC waiting list stood at 36 children, 
due to a lack of funding. This is alarming due to the fact that referrals to 
this programme require that one should already have been on a waiting 
list through other LINC schools for three months. Through these examples 
it becomes apparent that �appropriate� support to immigrant youths and 
their families through provincial and federal means cannot be construed 
as ample.

However, investments in youths, particularly those who are consistently 
seen as the most vulnerable, is of inherent import to the greater good of 

2	 Criteria for low-income child minding through the CBCNC programme is as follows: 
(1) Household income must be less than 50K (both parents, together). Proven by tax 
documents (line 150) or through calculation of all earnings from the time landed in 
Canada, providing pay stubs. (2) Both parents must be working, in school, or looking 
for work (which is only applicable for four months and all job applications must be 
proven). (3) One parent must have either a PR card or be citizen. PR paper, landing 
papers, conventional refugees are not accepted. (4) Children must be in attendance of 
the daycare for 100 hours every month to maintain subsidy funding. (5) At least one 
parent must have a language level of less than 4 CLB.



59  Examination of Canadian immigration policy and practice in relation to immigrant youth

Canadian society. Numerous studies have been conducted that demonstrate 
that making investments in childhood developmental programmes and 
initiatives can have an enormous impact. For instance, according to the 
United Nations Children�s Fund (UNICEF):

Alongside addressing family and community needs, public investments at 
an early stage of human development are justi�ed on purely economic and 
social grounds due to expected wider bene�ts to individuals and society at 
large. In the context of developed countries, investments in children are 
often seen as the most cost-effective way to break the cycle of disadvantage 
and promote social mobility (European Commission 2013) or as a vehicle 
for strong and inclusive growth (OECD 2016) (Bruckauf & Cook 2017: 9).

Further, another UNICEF report explicitly indicated that

tackling socio-economic inequalities experiences by migrant and refugee 
children has the potential to improve the position of all children as well as to 
reduce �bottom-end inequality� as this group is overrepresented in the lowest 
income decile. Migrant and refugee children are often affected by income 
inequality to a greater extent than other children/migration decisions affect 
the entire course of a child�s life, which might be more positive on the whole 
depending on the child�s access to education, labour market and health care 
and her or his overall wellbeing (Toczydlowska & D�Costa 2017: 6).

It is, thus, for the reasons of remedying outcomes for some of the 
most vulnerable immigrant youths that the Real Me programme was 
implemented. Real Me was explicitly tailored to the needs of Calgarian 
immigrant youths who were at the highest risk of gang-ideation, who 
were almost entirely from lower-income households and neighbourhoods. 
Additionally, CFN had previously created a bridging programme for the 
Real Me graduates to access, called the Youth Possibilities Project (YPP), 
which was funded by Service Canada. YPP aimed to increase employment 
opportunities and provide skill-building activities to break through cycles 
of poverty; effectively arming immigrant youths with the con�dence to 
succeed in the Canadian labour market. However, similar to the fate 
of educational programming for immigrant youths, funding for this 
programme was inconsistent and lacked continuity.

5	 Analysis of Real Me and discussion

Given the previous discussion on the topics of poverty, education and 
protracted immigration status, particularly when viewed through the 
social determinants of health framework, it is apparent that there is a need 
for more resources to be allocated towards immigrant youths. All these 
issues, coupled with the discriminatory practices and the subsequent 
lack of coordination, responsibility and actionability between all levels 
of governance, highlight the systemic pitfalls in procedural aspects of 
immigration policies. However, CFN�s Real Me programme recently 
showcased as a �promising practice� of how to earnestly work towards 
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practical, productive and effective outcomes for immigrant youths who 
are impoverished, face barriers to education and experience immigration 
issues in the Canadian context (Pathways to Prosperity 2020). The 
adaptability of Real Me in evolving alongside the needs and gaps identi�ed 
by its participants underscores its transformative force for youths, their 
communities and policy on multiple levels, beyond the traditional scope 
of strict federal funding allocation. 

Real Me�s results were powerful for many reasons, beyond the explicit 
goal of reducing gang-ideation and criminal offences within its at-risk 
cohort. For all data points collected throughout the �nal evaluation 
documents, the employment of the identity-based wraparound 
intervention model may be understood as a key contributor to Real 
Me�s success. The fundamental points of service embedded within the 
wraparound methodology were �individualised intervention; positive 
mentorship; academic support; employment and skills support; pro-social 
activities; and support for family functioning� (Gyun Cooper Research 
Associate Ltd 2018: 3) which intentionally included educated and 
empowered multiple stakeholders in a participant�s life, such as the family 
unit, teachers, justice of�cials, employers and mentors, to promote the 
positive development of high-risk immigrant youths through an ecological 
approach. Through the engagement of multiple actors, including those 
that are typically governed by municipal and provincial legislation, Real 
Me was able to permeate the silo of responsibility for immigration-related 
matters beyond their traditional scope. Further, through the buttressing 
of holistic, natural and individualised support models, which emphasised 
accountability as a relational and multi-faceted venture, participants were 
able to build their self-con�dence through interpersonal and community-
based means in a more organic fashion. Lastly, Real Me�s success may be 
attributed to its quasi-experimental nature and diverse funding sources. 
Since the programme was not funded through typical federal streams, 
which have strict regulations regarding the immigration status or longevity 
of permanent residency, Real Me was able to work with those who have 
consistently fallen through the cracks embedded in Canadian immigration 
policy.

The Real Me programme and its evaluation also highlighted a number 
of other interesting areas, which could inform and improve future 
policy and its actionability. First, the IBWI methodology spurred a 
marked increase in positive family functioning (Gyun Cooper Research 
Associate Ltd 2018: 43, 55). While this should not be surprising due to 
the extensive family involvement that is embedded within Real Me and 
IBWI, it points towards the notion that shifting programming and policy 
to serve clients through an ecological model based upon coordinated and 
multi-stakeholder accountability can yield tremendous results for social 
cohesion. Second, through the incorporation of culturally-competent and 
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appropriate facilitators and mentors, Real Me participants were noted to 
have an improved sense of self-con�dence. This is of particular importance 
as studies indicate that positive association with one�s own cultural/ethnic 
identity has been proven to reduce depressive behaviour among immigrant 
youths (Nguyen, Jennine & Flora 2011). Thus, the emphasis on positive 
cultural and ethno-racial identity development within programming 
outcomes and intentionally staf�ng the programme with �successful adult 
role models who were themselves integrated immigrants and members of 
ethno-racial minority groups� (Nguyen, Jennine & Flora 2011: viii) had 
measurable results (Nguyen, Jennine & Flora 2011: 47-49). Finally, as 
mentioned, needs relating to education were one of the highest mentions 
within Real Me�s contact logs (Gyun Cooper Research Associate Ltd 2018: 
24). However, there was a signi�cant inconsistency between the reported 
improvement in educational attainment for immigrant youths on behalf 
of teachers and practitioners and self-reported educational improvements 
for the participants themselves. In fact, the majority of youth facilitators 
reported marked improvements in participants in the context of education, 
while only 22 per cent of programme completers indicated that they 
felt such improvements in their relationships to school (Gyun Cooper 
Research Associate Ltd 2018: 70). While there may be many variables 
leading to this discrepancy, the participants� increased understanding of 
engrained, systemic discriminatory practices embedded in the Canadian 
education system ought to be addressed procedurally (Gyun Cooper 
Research Associate Ltd 2018: 71).

In conclusion, while the Real Me programme was created for the speci�c 
needs of at-risk immigrant youths in Calgary, its techniques can be tailored 
to bridge the gaps that immigrant youths in other locales may face, in 
Canada and abroad. While adopting an IBWI methodology that honours 
an individual�s cultural background and fosters an interpersonal vision of 
accountability is no easy task, it can provide a foundation for collaborative 
programming, practices as well as transformative policies. 

6	 Policy recommendations

Based on the research conducted for this article, in conjunction with 
�ndings sourced from CFN programming and the Real Me evaluation, a 
number of recommendations towards procedural policy and actionability 
improvements can be made.

Above all, it is necessary to rethink eligibility criteria for, and access to, 
services in Canadian immigration policies, particularly with reference to 
highly-vulnerable newcomers. A restructuring of this nature not only would 
reinforce the longstanding humanitarian sentiments embedded in federal 
immigration policies, but could also legitimise these underpinnings through 
intentionally providing services to those who face the most precarious 
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livelihoods. For example, allowing immigrants and refugees to access 
child care, settlement or employment services, regardless of immigration 
status/documentation, and/or ensuring that families experiencing highly-
precarious living situations are able to access necessary support services 
for themselves, their families and their children, regardless of �aging out� 
of the three-year, federally-mandated eligibility timeline, would reinforce 
alignment with CMW/C/GC/3-CRC/C/GC/22, paragraphs 6 & 18. 

Second, increasing and coordinating the number of cultural, ethnic, 
linguistic and age-appropriate staff in the writing of federal immigration 
policy and programming would further increase alignment to both CRC 
(article 12) as well as the more recent General Comments highlighting 
the context of migration (CMW/C/GC/3-CRC/C/GC/22 & CMW/C/GC/4-
CRC/C/GC/23). Additionally, increasing opportunities to meaningfully 
engage in skill-building workshops relating to culturally-diverse 
knowledges/practices/traditions for all individuals who may be af�liated 
with immigration, in both policy-writing and practice (that is, personnel 
in the �elds of governance, medicine, education, justice and settlement) 
would further embed and actualise the concepts outlined in CRC, in the 
2017 joint General Comments more meaningfully.

Third, it would be bene�cial for the federal immigration policy to be 
reassessed in relation to the needs of immigrant youths, particularly through 
realignment with CRC (to which Canada has been a state party for just over 
30 years) in addition to the joint General Comments mentioned above. For 
instance, ensuring that schools have ample funding and resources for ESL 
programming could be one of many potential routes towards establishing 
alignment with CMW/C/GC/3-CRC/C/GC/22 paragraph 18. Additionally, 
ensuring that schools are dedicated to providing education to every child, 
regardless of their own or their family�s immigration status would �t the 
parameters outlined in CMW/C/GC/4-CRC/C/GC/23, paragraphs 59 & 
62, in practice. Another means of aligning the procedural integration 
of these international instruments beyond the con�nes of policy could 
include a culturally-competent restructuring of pedagogy and curricula 
for the youth � which could prove to be proactive in negating future 
discriminatory or xenophobic ideation (CMW/C/GC/4-CRC/C/GC/23, 
paragraph 63). Furthermore, in accordance with article 10(1) of CRC, 
the promotion of a more cohesive, coordinated and appropriately-staffed 
immigration system to enforce �expeditious� timelines for citizenship or 
migrant status (Falconer 2019A) could improve the likelihood of success 
in family reuni�cation for those who have teenaged dependants. Building 
off this previous point, to maintain allegiance to the central theme of �family 
uni�cation� in the context of Canada�s immigration policy � promoting 
programming that makes an explicitly holistic focus upon the entire family 
unit, rather than individuals � could also prove to be bene�cial, as we 
have seen through the analysis of the Real Me programme. Lastly, a more 
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thorough investment, at all levels of government, in resources allocated 
towards credential recognition for all immigrants (CMW/C/GC/4-CRC/C/
GC/23, paragraph 61), regardless of age, could provide fertile ground for 
newcomers to break through the cycles of poverty with greater ease.

Fourth, a concrete shift towards acknowledging the politicised nature 
of migration through the promotion of historically-aware research could 
lead to the production of more transformative immigration policies and 
practical operationalisation. Some ways in which this shift could occur are 
through an increased and ethically-minded effort to collect disaggregated 
data, especially for exceptionally vulnerable immigrant populations; 
increased investment in understanding the residual effects of cross-
generational trauma on immigrants and their families; increased investment 
and concentration upon indigenous ways of knowing and decolonising 
methods, in the context of immigration; and in alignment with decolonial 
methods � creating, funding and applying recommendations of advisory 
groups made up of immigrants, refugees and youths that come from 
diverse backgrounds at all levels of policy and practice.

7	 Conclusion

Given the fact that the number of immigrant youths is projected to 
increase over the coming years, revisions in policies relating to the youth 
and their subsequent operationality is required. In order for Canada to 
adequately and �appropriately� portray itself as a champion of diversity 
and multiculturalism, the needs of immigrants, particularly immigrant 
youths, ought to be addressed more thoroughly at all levels of governance. 
However, the challenges that immigrant youths and families face may not be 
entirely contingent upon policy. Rather, the means by which immigration 
policies are operationalised, prioritised and embedded in Canadian 
collective consciousness also require a cognitive leap. While it is obvious 
that turning a blind eye to the needs of immigrant youths, particularly 
those that are highly vulnerable, exacerbates their precarity, developing 
practices that highlight relational accountability and foster community-
centred ideals can be transformative. Ultimately, as long as immigration 
policies are understood as a �federal construct� and provincial or municipal 
institutions do not actively engage or coordinate their policies, practices or 
resources to support newcomer youths, these gaps will continue to widen.
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Abstract: In the digital era the privacy of children has become an issue of 
particular importance. With the spread of COVID-19 many schools turned to 
online education, causing this vulnerable group of internet users to be more and 
more engaged in the digital sphere. It has thus become questionable whether 
children are protected enough when education systems increasingly turn to 
online teaching. When Serbia declared a state of emergency in an attempt to 
contain the new virus in March 2020, the national educational system also 
implemented online schooling. Since there have been severe privacy breaches in 
Serbia even before this pandemic, a basic question arises as to whether the right 
to privacy of children was adequately respected and protected when the students 
were required to use a number of programmes, networks and applications in 
order to attend classes. This article investigates the right to privacy of children 
during the recent application of online teaching/learning technologies and 
platforms in Serbia, exploring key emerging issues concerning online schooling 
and identifying further research on problems pertaining to this right that will 
inevitably appear in the years to come.

Key words: privacy of children; digital rights; online education; state of 
emergency; Serbia

1	 	Introduction

Due to changes brought about by new technologies, the notion of digital 
rights has come into the spotlight. Digital rights encompass human rights 
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in terms of people�s access to and use of electronic devices and networks, 
thus including the right to freedom of expression, the right to freedom 
of assembly and the right to privacy. Indeed, if there ever was a dividing 
line between �digital rights and human rights, it has blurred to the point 
of irrelevance� (Jansen Reventlow 2017). Digital rights have acquired 
particular importance when societies shifted their activities into the online 
sphere due to the COVID-19 pandemic. Notably, even in times of public 
emergency human rights must be respected, and emergency powers 
should be exercised within the parameters provided under international 
human rights law: The derogation of certain rights can be allowed only in 
situations threatening the life of the nation; limitations on certain rights 
must ful�l the requirements of legality, necessity and proportionality, and 
be non-discriminatory, and can be introduced only for reasons of national 
security or public order or for the protection of the rights and freedoms of 
others. However, across the world many government agencies have been 
collecting and analysing personal information about large numbers of 
identi�able people, and as our society struggles with how best to minimise 
the spread of the coronavirus disease, we also analyse �the way that �big 
data� containment tools impact our digital liberties� (Electronic Frontier 
Foundation 2020). As warned by the European Digital Rights association, 
some of the emergency-related policy initiatives risk the abuse of sensitive 
personal data even while attempting to safeguard public health, which 
has �signi�cant repercussions for privacy and other rights both today and 
tomorrow� (EDRi 2020).

In the recent emergency context, many schools around the world 
explored and used technological solutions to ensure continuity in 
students� educational experiences and also relied on video-conferencing 
technologies. They �faced choices about how to rapidly move into online 
platforms and services that are quick to implement, can accommodate lots 
of students and are user-friendly� (Bailey et al 2020). In this regard, in March 
2020 the United Nations Educational, Scienti�c and Cultural Organisation 
(UNESCO) shared relevant recommendations. In particular, schools were 
encouraged to �protect data privacy and data security� in the online sphere 
(i) by assessing �data security when uploading data or educational resources 
to web spaces, as well as when sharing them with other organisations or 
individuals�, and (ii) by ensuring �that the use of applications and platforms 
does not violate students� data privacy� (UNESCO 2020). Schools were 
also recommended to �blend appropriate approaches and limit the number 
of applications and platforms� (i) by combining �tools or media that are 
available for most students, both for synchronous communication and 
lessons, and for asynchronous learning� and (ii) by avoiding �overloading 
students and parents by asking them to download and test too many 
applications or platforms�. Nonetheless, experts have found �widespread 
lack of transparency and inconsistent privacy and security practices in the 
industry for educational software and other applications used in schools 
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and by children outside the classroom for learning� (Strauss 2020). In fact, 
the digital safety of children has become a matter of concern regarding 
online schooling because some online portals may not have been put 
behind strong �lters, and even before this period �security breaches with 
online learning were not uncommon� (Strauss 2020).

During the pandemic digital rights have faced critical limitations 
and infringements in South-East and Central Europe, where �in the 
semi-democracies of the region, dominated by regimes with elements 
of authoritarianism, there is legitimate concern about disproportionate 
interference in citizens� personal data� (Risti� 2020). In the case of Serbia, 
it has become clear that problems of data protection have caused serious 
breaches of citizens� rights to privacy, leading to legal uncertainty that 
threatens democracy (Risti� 2020). According to a research on data �ow in 
the �COVID-19 Information System� (Krivokapi� & Adamovi� 2020), the 
current systems and registries of the country �nd it dif�cult to respond to 
existing needs and challenges regarding data protection and hence privacy. 
One of these registries is the electronic teachers� book (introduced in 2017 
and applied in all Serbian schools since 2019), which contains a variety of 
data about students, thus posing privacy challenges. Moreover, as in the 
case of over 160 states that closed national schools due to the pandemic, 
Serbia abruptly shifted the teaching activities online, with the result that 
its schools had to broaden the use of technology to minimise learning 
disruptions related to COVID-19. However, one may wonder whether 
children�s rights to privacy were adequately respected and protected 
when the students were required to use several programmes, networks 
and applications to attend classes. As clearly stressed by one scholar, 
in general �educational technology has long posed serious privacy and 
equality problems, and these problems are now reaching a boiling point�, 
and �hasty choices now could have long-term impacts� (Han 2020).

In order to examine the right to privacy of children during this 
unexpected application of internet education technologies in Serbia, this 
article �rst considers relevant international, regional and domestic legal 
frameworks. Relevant literature on online schooling by Livingstone, Boyd, 
Krivokapi� et al is then taken into account, giving an overview of global 
trends and issues progressively posed on how digital technologies impact 
children�s safety and privacy. The speci�c situation in Serbia is subsequently 
examined by referring to the most recent studies on privacy as undertaken 
by SHARE Foundation, Balkan Insight, Balkan Investigative Reporting 
Network and others. After re�ecting on the main privacy matters existing 
in Serbia to illustrate the setting in which schools operate, the article 
focuses on key emerging issues concerning online teaching and learning 
tools as applied due to the COVID-19 outbreak. It considers how these 
have affected children�s privacy in Serbia, exploring what improvements 
could protect them in future online teaching exercises and provide safe 
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access to platforms, as well as pointing at possible problems about this 
right in the years to come.

2	 	Legal frameworks for the protection of a child’s privacy 
and related rights in the digital environment

In many countries digital technologies have changed legal landscapes. 
States are attempting to adopt new internet-oriented laws, or to amend 
existing ones to make them compliant to the online sphere. These 
attempts have been more or less successful in different parts of the world, 
but what many hardly take into account are the rights of children on 
the internet. As highlighted by some scholars (Lievens et al 2019: 489), 
�while international bodies as well as governments are actively promoting 
ICT access and investment so that businesses can innovate and compete 
in the global economy and society bene�ts from informational, civic, 
educational, and other opportunities� (UN Human Rights Council 2016), 
some organisations are alert to the child rights issues that arise�, among 
others also protecting children�s privacy online. In this context scholars 
have started to reconsider many of the articles of the Convention on the 
Rights of the Child (CRC) in light of their possible �digital dimension�.

It must be emphasised that the four guiding principles as embodied in 
articles 2, 3, 6 and 12 of CRC are extremely important for children in the 
digital environment and for the purposes of our inquiry. Speci�cally, article 
3 requires that the best interests of the child are a primary consideration �in 
all actions concerning children, whether undertaken by public or private 
social welfare institutions, courts of law, administrative authorities or 
legislative bodies�. Accordingly, every action with a potential impact on 
children�s rights (such as privacy and freedom of expression) in the digital 
environment should take into account their best interests, the balanced 
assessment of which should be central in policy-making and decision-
making practices (Lievens et al 2019: 492). Notably, even though article 
3(1) entails an individual assessment (CRC/C/GC/14 2013: para 22), the 
UN Committee on the Rights of the Child (CRC Committee) has also 
af�rmed that states have to assess and take as a primary consideration 
the best interests of children as a group or in general, for example, in their 
legislative actions or policy making (CRC/C/GC/14 2013: para 23). This 
entails a children�s rights impact assessment that considers children�s views 
as well as protection versus empowerment aspects (CRC/C/GC/14 2013: 
para 35). States also have to ensure that the assessment is undertaken in the 
actions by private actors (CRC/C/GC/14 2013: para 13), such as technology 
companies and platform providers. Focusing on article 2, the right to non-
discrimination certainly entails the equality of children�s access to the 
digital environment. In this regard, �internet access is becoming ever more 
taken for granted as a means of ensuring child rights, and in consequence, 
lack of (suf�cient or reliable) access is a pressing problem for large groups 
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of children across the world� (Lievens et al 2019: 491). In this regard states 
should support and widen policies that can overcome digital exclusion in 
its various forms, especially pursuing policy objectives that apply to all 
children and thus really are non-discriminatory. Regarding article 6 and 
the holistic concept of development as interpreted by the CRC Committee 
(CRC/GC/2003/5), in the era of new technologies a child�s development 
has gained more and more importance, and is closely connected with 
education. In this vein, the goal of education is �the development of the 
child�s personality, talents and mental and physical abilities to their fullest 
potential� (article 29). Finally, article 12, which enshrines children�s rights 
to freely express their views in all matters affecting them and have these 
views count in accordance with their age and maturity, has signi�cance 
even in the digital context and related state policies should be created 
through decision-making processes that effectively include children�s 
participation.

One of the rights particularly relevant for the purposes of our analysis 
is a child�s right to privacy and its related dimensions under article 16 
of CRC. The �rst paragraph requires states to ensure the protection of 
a child�s privacy, family, home, correspondence, honour and reputation 
against arbitrary or unlawful attacks or interference with these rights; 
and the second paragraph also emphasises that children have a right to 
protection of the law from all relevant forms of interference or attacks. 
This is connected to protecting the privacy of children in the online sphere 
as they do not have suf�cient awareness of the possible consequences 
of posting and revealing their personal information on the internet  
(OECD 2011). However, it is important to achieve a balance between the 
child�s right to privacy and other rights relevant in the online sphere (such 
as freedom of expression and association). In fact, �privacy is a fundamental 
component of participation, and accordingly, children should be given a 
voice in the policymaking process, and their perceptions of privacy should 
be duly taken into account� (Lievens et al 2019: 497). Moreover, article 13 
of CRC recognises a child�s right to �seek, receive and impart information 
and ideas of all kinds� as part of the right to freedom of expression. There 
is the abundance of means of communication today and this right has a 
broad scope of application. For example, children can express their views 
and connect with others on blogs and social networking sites, as well 
as seek information on topics that are signi�cant to them (Lievens et al 
2019: 494). Equally relevant is the right to freedom of association under 
article 15 of CRC, as children associate in the digital environment. What 
is very risky for them are �the digital traces that online expression and 
participation leave, especially since these tend to be automatically kept 
by the companies that provide platforms for social networking and their 
records can, under certain conditions, be demanded by States� (Lievens  
et al 2019: 496).
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It is worth considering that in its statement on COVID-19 made in 
April 2020, the CRC Committee explicitly referred to �online learning� 
(para 3) by calling on states to ensure that such a speci�c modality �does 
not exacerbate existing inequalities or replace student-teacher interaction�. 
In highlighting the fact that this is �a creative alternative to classroom 
learning but poses challenges for children who have limited or no access 
to technology or the Internet or do not have adequate parental support�, 
the CRC Committee has explicitly stated that �alternative solutions should 
be available for such children to bene�t from the guidance and support 
provided by teachers�. However, it has not addressed any challenges to the 
right to privacy in relation to online schooling.

Importantly, the CRC Committee is drafting a General Comment on 
the rights of children in relation to the digital environment. In this regard 
Serbia submitted its remarks on the proposal of the concept of such a 
General Comment, recalling that in 2016 its government adopted the 
Regulation on Children Safety and Protection in the Use of Information and 
Communication Technologies. This provides for �preventive measures� for 
protection and safety on the internet, which are supposed to be implemented 
through informing and educating children, parents and teachers, as well as 
through establishing a place for offering advice and receiving applications 
related to harmful, inappropriate, illegal content and behaviour online. In 
this vein, a National Contact Centre for Child Safety on the Internet was 
established in 2017. Serbia also recalled that the Ministry of Trade, Tourism 
and Telecommunications has reached agreements with international and 
non-governmental organisations (NGOs) (The United Nations Children�s 
Fund (UNICEF), Save the Children, UNITES, Red Cross of the Republic 
of Serbia, Institute of Social Sciences, Foundation Tijana Juri�) on joint 
cooperation in order to increase awareness about a developing information 
society and the safety of children on the internet, as well as the availability 
of information on children�s safety online. Additionally, ongoing initiatives 
include a draft General Protocol for the Protection of Children against 
Violence, a draft Strategy for the Prevention and Protection of Children 
against Violence, and the Draft Law on the Rights of the Child and the 
Protector of the Rights of the Child. However, it remains unknown as to 
which stage these processes have actually reached and to what extent they 
would deal with the exposure of children�s privacy in the digital space.

Critically, on several occasions Serbia has been urged to make its 
legislative framework regarding the rights of children compliant with 
the existing international standards and to take a number of actions for 
enhancing its capability to ensure adequate safeguards of these rights, 
including privacy (UNICEF Serbia 2020). In its Concluding Observations 
on the combined second and third periodic reports of Serbia in 2017, 
the CRC Committee urged Serbia to adequately harmonise its legislation 
regarding children�s rights, stressing the absence of a comprehensive 
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children�s Act and noting that �the reluctance to enact such an act poses 
a signi�cant challenge to advancing children�s rights in the State party� 
(CRC/C/SRB/CO/2-3: para 6). Concerns were also expressed over the fact 
that the national plan of action for children expired without any further 
action to produce a similar policy framework (para 8). Moreover, the 
Council for Child Rights of the government of Serbia, which is supposed to 
be the coordinating body on children�s rights, has had only an advisory role 
with inconsistent performance of its duties. Even �the oversight function of 
the committee on child rights of the National Assembly has been limited 
in relation to mainstreaming children�s rights in national legislation�  
(para 10). Notably, the EU Progress Report on child-related issues and 
Index indicators gave Serbia a zero result (not complying at all) with 
envisaged standards (Child Pact 2017). 

Focusing on the regional level, the Council of Europe 2016-2021 
strategy for children�s rights and its �fth priority area on digital environment 
rights have been reinforced by the Recommendation CM/Rec(2018)7 of 
the Committee of Ministers to member states on the Guidelines to respect, 
protect and ful�l the rights of the child in the digital environment. They 
aim to ensure children�s interaction by addressing, among other aspects, 
privacy and data protection (paras 26-39); the right to education with 
speci�c reference to �digital literacy� and �educational programmes and 
resources� (paras 40-49); and the right to protection and safety (paras  
50-66). Moreover, regionally the privacy-related legal framework has 
changed signi�cantly since the adoption of the General Data Protection 
Regulation (EU) 2016/679 (GDPR), which superseded the Data Protection 
Directive 95/46/EC and which entered into force on 25 May 2018, with 
direct effect in the European Union (EU) and the European Economic Area. 
The new regulation has approached the protection of personal data and 
called on EU member states to harmonise data privacy laws. It has placed 
the emphasis on such protection and the respect of individuals� rights 
regarding personal data, so as not to allow commercial interests to trump 
the human right to privacy. The GDPR explicitly refers to children�s personal 
data and highlights the importance of transparency and accountability 
when collecting and processing children�s data, particularly in the online 
sphere. It provides guidance to those who offer online services in terms 
of privacy notices, and especially refers to children in article 8, stating 
the conditions applicable to a child�s consent in relation to information 
society services, including that �the processing of the personal data of a 
child shall be lawful where the child is at least 16 years old�. EU member 
states may stipulate a lower age for this purpose in their national laws, 
but not lower than the age of 13 years. Notably, its Recital 38 refers to the 
�speci�c protection� of children�s personal data, recognising that they may 
be less aware of the risks, consequences and safeguards concerned and of 
their rights in relation to the processing of personal data. It also stipulates 
that such protection should particularly apply to �the use of personal data 
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of children for the purposes of marketing or creating personality or user 
pro�les and the collection of personal data with regard to children when 
using services offered directly to a child�.

It must be highlighted that the GDPR was taken over almost verbatim 
when Serbia enacted a new Law on Protection of Personal Data on  
9 November 2018. Although this law appears to be a translation of the 
GDPR, regrettably it has omitted to establish that the citizens� rights 
related to insight, deletion, change and other measures of control over 
the processing of their data �may be restricted by law� in cases such as: 
protection of national security, defence, public safety, rights and freedoms 
of others, and so forth. This means that the institutions and organisations 
processing personal data of Serbian citizens may restrict their rights 
arbitrarily and without any explicit legal authorisation. Such an omission 
is contrary to the Serbian Constitution of which article 42(2) establishes 
that �[e]veryone shall have the right to be informed about personal data 
collected about them, in accordance with the law, and the right to court 
protection in case of their abuse�. Nonetheless, this new Law entered into 
force on 21 August 2019, and there was a short time for public and private 
entities as well as citizens to familiarise themselves with this Law and 
introduce new practices. Even the national Commissioner for Information 
of Public Importance and Personal Data Protection urged Parliament to 
postpone the application of this Law as society was unprepared, but such 
postponement was not granted. In fact, based on the Commissioner�s 2019 
Annual Report, statistics show more than 7�000 cases of which the majority 
result from unintentional abuse and display a lack of knowledge in the 
�eld and that privacy-related awareness of citizens is low. In any case, 
under the new Law all entities in the public, civil and private sectors that 
collect, process and store personal data of Serbian citizens have various 
new obligations in relation to data, especially information security of all 
citizens, including children (Krivokapi� et al 2018). In particular, article 
16 refers to consent regarding the usage of information society services 
in Serbia: a child above 15 years of age can independently give consent 
for personal data processing when using these services; if the child has 
not turned 15, data processing is connected with the consent of a parent 
or another legal representative; and the controller must take reasonable 
measures to determine whether the consent came from one of them, taking 
into account available technologies. Notably, article 15 provides that the 
controller shall take appropriate measures to deliver (in writing or by other 
means) any information and communication on the processing of the data 
subject in a transparent, concise, intelligible and easily accessible form, 
utilising simple and clear language, particularly any information addressed 
speci�cally to a child. In addition, Serbian data protection legislation 
includes a Decision of 2019 under which assessment of the impact on 
personal data protection shall be performed by the controller (and require 
the opinion from the Commissioner) in case of processing of personal 
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data of children for the purpose of pro�ling, automated deciding or for 
marketing purposes; the assessment shall be done before the initiation of 
such processing. However, much of the relevant national laws and policies 
are either in their draft stage or have not yet been properly implemented. 
Despite the fact that some pertinent instruments are in force, in Serbia 
there are no adequate guidelines on their application, and institutions 
(including schools) lack both staff and training in matters of personal data 
protection.

3	 	Global trends on how digital technologies impact chil-
dren’s safety and privacy

Digital technologies have required several changes in international 
and national legislative frameworks, but have also �changed the social 
conditions in which people speak� (Balkin 2003: 2). As we increasingly 
turn to online communication we must not forget that it �is covered by 
notions of privacy and correspondence, as are other similar forms of 
telecommunication, eg voice or video calls or chats over the internet� 
(Milovanovic 2014: 67). Numerous �websites, blogs, applications social 
networks for interaction and expression encompassed our everyday 
lives, but perhaps no area holds more potential for such transformation 
than education� (McGeveran & Fisher 2005: 7). In fact, digital learning 
�extends beyond formal and traditional institutions to involve everyone 
with Internet access� (McGeveran & Fisher 2005: 9). Many states have 
attempted to achieve a balance between guaranteeing the rights of children 
and protecting them from online risks (Dutton 2010: 53). Nonetheless, 
although we have increasingly focused on the issues of access to internet 
(Shah 2015: 11), one scholar has rightly stressed that the children also 
�need support, advice, and orientation so technology can empower them 
to be change-makers in their own communities� (Urbina 2015: 15). In 
times when the schools increasingly are switching to the online sphere, 
one may wonder whether children, as a vulnerable group, are suf�ciently 
protected. It has been pointed out that �the more children use the internet 
they gain more knowledge and digital skills, thus turning their presence in 
the online sphere into an advantage�, but �it is also important to remember 
that not all internet use practices bring them equal bene�ts� (Livingstone 
2015).

Related to this, most research so far has focused on cyber-bullying and 
the risks that children face in such a context. There have also been studies 
on parental involvement in online safety of children and whether children 
have �a legal or moral right to control their own digital footprint� (Steinberg 
2015: 840). In fact, children seem to consider technology as another 
part of their everyday life (Boyd 2014: 14). One research conducted by 
Microsoft�s Online Safety explored the negative behaviours that children 
encounter online, and it turned out that the vast majority of children do 
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the right thing in the digital space, by behaving civilly and appropriately 
(Beauchere 2015). Although this was a rather positive �nding, online 
safety not only entails children being safe from cyber-bullying, but 
also includes being safe from any intrusion into their privacy and the 
protection of their personal data. Freedom of information and public 
interest sometimes place restrictions on individuals� right to privacy, and 
concerns �our reputational information � information about an actor�s past 
performance that helps predict the actor�s future ability to perform or to 
satisfy the decision-maker�s preferences� (Goldman 2010: 294). On the 
other hand, children and the youth usually are unaware of the differences 
between �networked publics and other publics they belong to and it is 
challenging to distinguish between the online and of�ine versions of 
themselves� (Palfrey & Gasser 2008). However, it is also their personal 
data that is endangered while children are online, because they may be free 
to be collected and processed by third parties, including being used for 
the creation of �reputational information� (Krivokapic 2015: 35). Although 
there are very few situations in which public or private interests require 
the collection of personal data of children and their processing, the need 
remains to place restrictions on such data collection and processing for 
the purpose of child protection against risks to their well-being and rights.

As the demand to use the internet in education has increased daily, 
scholars have started to stress that �data protection in schools needs to 
be closely examined and evaluated� (Kuzeci 2015: 40). In particular, this 
entails applying not only privacy and data protection principles (such 
as processing fairly and lawfully; being collected for legitimate, explicit 
and speci�c purposes; being relevant, adequate, and not disproportionate 
in relation to the purposes for which they are collected; being kept for 
no longer than is necessary for such purposes), but also certain speci�c 
conditions for children (Kuzeci 2015: 40). A primary reason for this is that 
children are still developing and have not yet reached the psychological 
and physical maturity of adults, which is why they require special attention 
and care when it comes to protecting privacy and data. Such safeguards 
comprise internet access limitations, authorisation to give consent and/or 
the amount of data that would be collected. This was already highlighted 
by Article 29 Data Protection Working Party in 2008. According to this 
body, data protection questions regarding children are closely connected 
to schools as they may �require forms, containing personal data, to be 
completed for the purpose of creating student �les, computerised or 
others� (para I). As schools gather such data, they are also required to 
inform data subjects �that their personal data will be collected, processed, 
and for what purpose, who are the controllers, and how the rights of 
access and correction can be exercised� as well as �to whom these data 
may be disclosed� (para III). It seems very clear that, even though schools 
turn to digital technologies to provide more opportunities to children, �the 
risks to children�s safety, privacy, mental health, and well-being are equally 
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wide-ranging� (OECD 2011). However, applications/platforms recently 
developed and employed for online education seem to pose even more 
challenges, as demonstrated in the case of Serbia.

4	 	Background on technology-related privacy issues in Serbia 

Over the years there have been major privacy breaches in Serbia. The 
most common violations refer to the illegal personal data processing, 
technical measures of data protection and inadequate relation to citizens� 
data, the illegal interception of electronic communications and publishing 
information about private life, whereas there have not been so many 
cases of unauthorised access or unauthorised alterations and insertions of 
content, as well as computer frauds and other types of violations (Perkov 
et al 2020). Critically, personal information on many occasions has found 
its way into public sphere.

For example, one of the biggest privacy problems occurred in 2014, 
when the website of the Privatisation Agency publicly made available 
personal data, such as names and unique master citizen numbers, of more 
than �ve million people, that is, practically the whole adult population of 
Serbia (SHARE Foundation 2014). However, even in such a signi�cant 
case of violation of the right to privacy there was no determined legal 
accountability due to the statute of limitations. This was the most severe 
privacy breach of citizens in Serbia and the biggest security oversight in 
terms of personal data protection. In 2018 the protection of personal 
data was particularly problematic, because both public and private actors 
caused relevant violations (Perkov et al 2020). The most important cases 
were the collection of sensitive personal data via the application �Selected 
Doctor�, as promoted by the Ministry of Health, and the illegal processing 
of sensitive data by several social welfare centres in some Serbian cities 
(SHARE Foundation 2019). Public authorities avoided accepting their 
responsibility for such events, and this turned out to be a practice when it 
comes to privacy and personal data breaches. Moreover, in Serbia there was 
an illegal database of political and economic pro�les of 400 000 people, 
which contained descriptions of citizens and for whom they vote (Perkov et 
al 2020). Unlike data leaking from the website of the Privatisation Agency 
three years earlier, where the data was legally collected, this database was 
created in violation of citizens� constitutional rights. In early 2019 the 
Minister of the Interior and the Police Director of Serbia announced that 
Belgrade would receive more than a thousand cutting-edge surveillance 
cameras with facial recognition capabilities supplied by Huawei, as part of 
the �Safe Society� project (SHARE Foundation 2019).

The situation worsened with the introduction of the state of emergency, 
which was declared on 15 March 2020 (a few days after the �rst COVID-19 
case had been registered) because the pandemic �highlighted the challenges 
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in this area in �nding the right balance between health care and respect 
for the con�dentiality of personal health data and the right to privacy 
of citizens� (European Western Balkans 2020). Recently, an extremely 
serious privacy issue occurred when state bodies published sensitive data 
about the conditions of citizens who died from complications caused 
by the coronavirus, and one municipality even published on its of�cial 
website the initials, age, workplace and street address of infected persons 
(SHARE Foundation 2020). The most serious case was the incident when 
login credentials for the COVID-19 Information System, used to process 
sensitive health data of citizens in connection with the pandemic, were 
publicly available on a website of one healthcare institution for eight 
days, which is enough to be indexed by Google and searchable (SHARE 
Foundation 2020). This has showed a severe breach of protection of the 
most sensitive data (health data), illustrating the disrespect for privacy and 
the low level of personal data protection in Serbia. 

When the educational system abruptly turned to the digital sphere 
during the pandemic, the personal data of children came online even 
more. The Serbian Ministry of Education stated that classes would be 
held via distance learning through the programme of public broadcasters, 
as well as through online learning platforms. Such a type of schooling 
organisation, therefore, has forced students to create pro�les on numerous 
platforms and share their private information, also forcing teachers to 
more than usually enter information about students into the electronic 
teacher�s book. Crucial questions thus arise in relation to the right to 
privacy of children and are explored below: Were relevant and appropriate 
online learning/teaching tools used? Was there enough awareness of the 
potential risks to children�s data as well as their privacy in such a digital 
environment?

5	 	Emerging issues in online schooling (technology) applied 
in Serbia and the effects on children’s privacy

In looking at the recent and unexpected practice of schools in Serbia, which 
had to switch to different kinds of equipment, digital learning platforms, 
video lessons, broadcasting through radio and television and so forth, 
basic questions arise as to whether or not schools properly limited the 
number of ways used for the learning experience and whether they chose 
adequate platforms for children. In this regard several considerations may 
be elaborated.

First, a large number of different platforms made it dif�cult for 
students to follow some lessons such as mathematics, which has proven 
to be the biggest challenge for the students to understand and follow  
(BBC News, Serbia 2020). In Serbia the students primarily relied on 
Facebook groups, Messenger, Skype, Google Classroom, Viber, WhatsApp, 
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Moodle, Edmondo, Zoom, Microsoft Teams, their gmail accounts, and 
many more. Notably, even Google recently was said to be �using its services 
to create face templates and �voiceprints� of children ... through a program 
in which the search giant provides school districts [across California] ... 
free access to G Suite for Education apps� (Nieva 2020). Zoom and Skype 
were the most popular video-conferencing platforms for communicating 
in Serbian schools. However, the problem is that these platforms �collect 
a great deal of personal information about students�, which can lead to 
�long-term risks to student privacy and autonomy� (Bailey et al 2020). For 
instance, according to Zoom�s privacy and security policy, data collected 
includes a user�s name and other similar identi�ers, a student�s school, the 
student�s device, network and internet connection and the student�s use 
of the Zoom platform, including actions taken, date and time, frequency, 
duration, quantity, quality, network connectivity, and performance 
information related to logins, clicks, messages, contacts, content viewed 
and shared, calls, use of video and screen sharing, meetings and cloud 
recording (Bailey et al 2020). On the other hand, using Skype meant 
accepting Microsoft�s general privacy policy. In addition, some platforms 
such as ClassDojo �drew criticism over collecting vast amounts of data on 
children, raising questions about whom it shares this data with, and where 
it is stored� (UNESCO 2020). DingTalk was enabling teachers to remotely 
monitor students without consent, and Google�s G Suite for Education 
was recently sued for collecting information on children without parental 
consent (Han 2020). Furthermore, in Serbia it emerged that some teachers 
did not have computers or wi-� at their homes, while their mobile 
connection to the internet was not strong enough to hold all the platforms 
and conduct all the activities in order to conduct lessons (Danas 2020). 
Some schools gave laptop computers to some of the teachers in need, 
while others tried to share an internet connection with their neighbours 
to conduct classes (Danas 2020). However, although Serbian schools 
attempted to solve the issue of access, there may have been very few 
considerations regarding children�s privacy. In fact, students had to create 
pro�les in different platforms in order to follow classes and often were 
obligated to accept new friends, such as their classmates and teachers, 
even though this option may in�uence their privacy. Speci�cally, even if 
their pro�les are of�cially �private� and they have a variety of posts on 
them, during this phase they were forced to share them with their teachers. 
Teachers as well as students were required to share their cellular phone 
numbers, because sometimes there were 15 Viber groups to join in order 
to get in touch (Danas 2020). In this regard, it is questionable whether the 
platforms used in Serbia respected children�s privacy, or whether they put 
them in the online sphere without adequate protection.

Furthermore, teachers received a large amount of students� data to 
be entered into online platforms. According to the SHARE Foundation 
(2020), in Serbia another platform collected data more than before the 
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pandemic, namely, the electronic teacher�s book that represents an attempt 
to digitise mandatory records of pupils and students, which are kept by 
schools in accordance with the Law on the Basics of the Education System 
of 2017; but there are no guarantees that the subsequent (and imperfect) 
Law on Data Protection has been applied on the teachers� e-book. One 
may even wonder whether there is a disconnection between these two 
laws and how it will affect the personal data protection of students. This 
practice is called esDnevnik, which is a part of the Uni�ed Information 
System in Education (UISE) consisting of several registries that contain 
personal information about pupils, parents and employees. However, 
according to publicly available information, UISE still is not established or 
operational. In addition, a private company has developed software called 
eSkola, which should function in a manner similar to esDnevnik, but with 
additional features for parents, depending also on the service �package� 
they choose for and are prepared to pay. Interestingly, it turned out that 
all the data contained on esDnevnik could also be found on eSkola. The 
privacy of Serbian children, therefore, has become even more questionable 
as children�s education data seems to be far less safeguarded than health 
data. 

It has been highlighted that generally a large degree of a child�s data is 
collected by schools and their vendors when a child is online. In addition 
to �basic information � name, email address, grades and test scores�, 
other pieces of data can be collected on students, such as biometrics; 
personally identi�able information; behavioural, disciplinary and medical 
information; academic progress; geolocation; Web browsing history;  
IP addresses utilised by students; and classroom activities (Strauss 2020). 
As we witnessed many breaches in relation to health data, one may wonder 
what could happen with children�s data that can be just as sensitive � 
disclosing names, home addresses, behaviours, and other highly personal 
details �that can harm children and families when misused� (Han 2020).  
It is worth noting that in March 2020 UNESCO recommended to �provide 
support to teachers and parents on the use of digital tools�, (i) by organising 
brief training or orientation sessions for them �if monitoring and facilitation 
are needed�, and (ii) by helping �teachers to prepare the basic settings such 
as solutions to the use of internet data if they are required to provide live 
streaming of lessons (UNESCO 2020). Thus, as students� data has become 
more and more available online, it is questionable whether there has been 
enough awareness of the signi�cance of privacy among both teachers and 
students in Serbia, as well as whether Serbian schools have factored data 
privacy considerations in their selection criteria to use certain learning 
tools.

More precisely, taking into account the data on computer literacy, which 
is about 30 per cent (Stojanovic et al 2017) and media literacy ranking 
where Serbia ranks thirtieth out of 35 European countries (Zvijerac 2020), 
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what information security is, how to recognise cyber-bullying, and so forth 
(UNICEF Serbia 2019). Such digital skills would have been especially 
useful during the recent emergency when students had to be online more 
than usual, in order to attend school, but also to share their personal data 
with more people. It seems that Serbia follows scholars� recent �ndings 
whereby �schools are not always aware of or attuned to the range of online 
privacy and security implications� and this can be seen as �compounded by 
the fact that privacy notices and terms of service agreements are rife with 
vagueness, legalese and double-speak� (Bailey et al 2020). 

6	 	Conclusion

The issue of the privacy of children can become an increasingly 
controversial topic as internet education technologies gain momentum. 
The COVID-19 pandemic brought the problems of balancing children�s 
rights, such as privacy with the application of online teaching technologies 
and platforms, to the fore. In fact, it has become questionable whether 
children, as the most vulnerable group, would be adequately safeguarded 
in times when they are required to spend much of their time online for 
education purposes. In the case of Serbia, citizens� rights to privacy have 
encountered several major challenges even before the state of emergency 
was declared in March 2020 and the schooling activities fully shifted online. 
The extended use of technology to minimise learning disruptions related 
to COVID-19, therefore, has led to raise a basic question as to whether 
children�s rights to privacy were adequately respected and protected or, 
instead, challenged when the students were required to use a range of 
programmes, applications and networks to attend classes.

We may conclude that, even though the educational system in Serbia 
attempted to be adaptable by the very attempt of going online, the reviews 
and reconsiderations are yet to come in the next academic years, hopefully 
starting from the forthcoming year. Between March and June 2020 the 
subjects were scattered all over different platforms, requiring the students 
to open their pro�les and exposing their personal information much more 
than usual. The vulnerability of children seems to have increased even 
more because there was no preparation that would clearly indicate what 
information they may share and what would be dangerous in the online 
sphere. In this manner, children�s rights to privacy have been jeopardised, 
with their data available on many platforms as teachers had to place them 
into esDnevnik. However, as correctly observed by some scholars, �it is not 
the job of individual educators to dig through legal terms and decide what 
kinds of protections students will or will not have with respect to their 
data�. Instead of teachers, �ministries, departments of education and school 
districts need to offer clear guidance to help educators navigate decisions 
about educational technology� (Bailey et al 2020). In the case of Serbia 
these observations should �rst lead to crucial changes in national policies 



84    (2020) 4 Global Campus Human Rights Journal

regarding the privacy of children, because the new Law on Personal Data 
Protection is not suf�cient for safeguarding students� personal data, and in 
any case has not been properly implemented yet. Serbia should urgently 
make its legislative framework compliant with existing international 
standards that provide protection for the digital rights of children, and 
particular attention should be paid to the core implications deriving from 
the proper implementation of the four guiding principles of CRC. In this 
regard, a new National Plan of Action for Children should be adopted and 
serve as a basis for effective budgeting for and monitoring of (desirable) 
policies on their digital rights, including in speci�c relation to privacy. 
Strengthening role of the (governmental) Council for Child Rights to 
coordinate all activities related to the implementation of CRC at cross-
sectoral, national and local levels could also be bene�cial in this regard. 
Similarly, the Committee on Child Rights of the National Assembly should 
scrutinise the adoption and implementation of policies regarding legislation 
relevant to digital literacy and the protection of the right to privacy in 
relation to online education. In parallel, the key stakeholder regarding 
the protection of personal data in Serbia, namely, the Commissioner for 
Information of Public Importance and Personal Data Protection, should 
strengthen its own capacities to be able to focus on the prevention of privacy 
breaches. The improvement of the overall knowledge about privacy rights, 
especially in the public sector, would advance the capacity of the Of�ce 
of the Commissioner to ful�l its mandate. Relevant Serbian stakeholders, 
starting with the government, should certainly follow the aforementioned 
CoE guidelines contained in Recommendation CM/Rec(2018)7, which 
regrettably have not been aptly discussed at the national level. Hopefully, 
the forthcoming General Comment by the CRC Committee will provide 
further guidance on the speci�c issue of children�s rights to privacy in 
relation to online education. 

A genuine fear in relation to the recent online practices of schools 
around the world is that �today�s choices will affect privacy and equality 
in education long after this pandemic ends� (Bailey et al 2020). While 
hardly any country or school system was prepared for such an unforeseen 
switch to online teaching without planning and in emergency mode, the 
various problems highlighted as a result of these changes in the Serbian 
case should inspire speci�c efforts to improve national practices and 
safeguard children�s rights in future online teaching exercises and to 
provide safe access to platforms. In particular, attention should be paid to 
training those who collect and process. Organisations and institutions that 
process personal data in the country, including schools, should involve 
data protection of�cers to comply with the international standards and to 
guarantee such protection, thus avoiding legal risks, whereas their users 
could be able to ensure their own rights more easily. In parallel, it seems 
that Serbia�s citizens generally have little knowledge of their rights as data 
subjects due to a weak privacy-related culture in Serbian society. It is 
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positive that more citizens are recognising the importance of personal data 
protection, but most Serbians are not aware of the protection mechanisms 
under the new Law on Personal Data Protection and other relevant 
instruments. In this vein, teachers, students and parents should also be 
better educated, although this new law does not suf�ciently address the 
problems speci�cally discussed in this article.

The case of Serbia shows that a country with little practice of personal 
data protection in general can lead to very serious forms of citizens� privacy 
breaches. As the educational system has turned to the online sphere more 
than before, children�s privacy has become ever more questionable as there 
have been neither clear guidelines on the use of the electronic teacher�s 
book, nor on online education overall. In Serbia all schools and individual 
teachers used different platforms to conduct classes during the pandemic, 
which made children�s data even more vulnerable, in addition to the 
teachers� e-registry issue. This case illustrates a strong need for adequate 
media and digital literacy classes and courses, both for teachers and 
students in order to become familiar with their rights and obligations on 
the internet. It also illustrates a strong need for more actions from public 
authorities which should regularly monitor the respect of privacy in relation 
to children�s education data and, accordingly, adopt appropriate measures. 
For instance, there should be clear regulations on how children�s personal 
data in e-registry is handled and how students or their parents can request 
the deletion of data. In this manner children�s data and privacy would 
be protected and any type of commercialisation of personal data could 
be avoided. Public authorities could even require educational technology 
companies to make binding statements as to how they intend to legally 
and ethically protect current student data, future student data, and access 
to both under their own ownership. In addition, the Ministry of Education 
should share the Digital Violence Prevention and Response manual with 
all schools, in order to present a good practice in the prevention of digital 
violence and organise related trainings. Educational institutions should 
also be informed about the Call Centre for Reporting of Digital Violence 
of the Ministry of Trade, Tourism and Telecommunications and the �SOS 
line� for reporting violence in schools. The Department for the �ght 
against high-technology crime (which, among other things, deals with 
cases of unauthorised data processing, unauthorised access to a computer/
computer network/programme) should become more active in protecting 
students on the internet and, although an international contact point 24/7 
for high-tech crime exists within the CoE, Serbian police administration 
units should familiarise themselves with this.

The way in which children�s privacy has been exposed in relation to 
internet education technologies in Serbia may even exist in other countries 
of the region, and further research should be undertaken to investigate this 
and effectively counter related problems. For example, the critical case of 
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Serbia indicates an urgent regional need to expand on the already-existing 
wider research with regard to several major issues that have recently 
been documented by scholars and that are possible �by-products� of the 
data practices of educational technology companies, such as �corporate 
tracking of student activities both inside and outside of the classroom, 
discrimination against young people from marginalized communities, 
student loss of autonomy due to ongoing monitoring of their activities 
and sale of student data to third parties often for purposes of advertising 
to them� (Bailey et al 2020). They have also found that �large amounts of 
personal and transactional information some companies collect can also 
open students up to privacy invasions by future employers�, and �such 
collection vastly increases the potential for educational surveillance of 
students through students� data�cation�.
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1	 Introduction

Child rights budgeting is a human rights policy priority. It was the focus 
of a day of general discussion and resolution of the United Nations (UN) 
Human Rights Council (2015) and a recommendation of the European 
Commission (2013). The UN Committee on the Rights of the Child 
(2003) (CRC Committee) has recommended consistently that state parties 
develop child-speci�c budgets as a key aspect of implementation of the 
UN Convention on the Rights of the Child (CRC) (UN 2003), and in 
2016 the Committee adopted a General Comment on Public Budgeting 
for the Realisation of Children�s Rights, providing further guidance to 
governments and non-state actors on how to manage public expenditure 
for children (UN 2016). General Comment 19 does not de�ne �child 
rights budgeting�, but describes the obligations on governments as follows: 
�States parties are obliged to take measures within their budget processes 
to generate revenue and manage expenditures in a way that is suf�cient to 
realise the rights of the child� (UN 2016: para 54). Measures range from 
�the allocation of special resources for children, to increasing transparency 
in decision-making and the management of such resources� as well as 
instances where children are themselves given a budget (Riggio 2002: 52). 

The challenges of participatory budgeting for adults are technical (it 
can be dif�cult for the public to understand complex public spending 
decisions and processes); attitudinal (public of�cials do not value what the 
public has to contribute); and practical (processes are slow and inaccessible 
and it can be dif�cult for the public to commit to these over time). The 
experience of involving adults suggests that the process is �bumpy� and that 
the capacity of of�cials to explain themselves is better than their capacity 
to listen (De Sousa Santos 1998). Children�s participation in budgeting, 
a key dimension of children�s rights budgeting, faces all of the technical, 
attitudinal and practical challenges that confront adults, but these may 
be compounded by the fact that the participants are children (so will 
be considered to be less capable of understanding the issues and/or to 
have less interest in being involved) (UNICEF 2011). However, there is 
very limited research on children�s budgeting and much of the existing 
literature does not address children�s participation in budgetary processes 
(see, for example, Botlhale 2012; Creamer 2004). While there are some 
interesting case studies of child participation in budgeting (Riggio 2002; 
Marshall, Lundy & Orr 2016) there has been no research with children 
more generally on their views of public spending for the realisation of their 
rights nor on their interest in or capacity for involvement. 

Discussion on participatory budgeting often is located and justi�ed as 
part of a broader discourse of social accountability. Social accountability 
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has been de�ned as �an approach towards [sic] building accountability 
that relies on civic engagement, ie, in which it is ordinary citizens and/or 
civil society organisations who participate directly or indirectly in exacting 
accountability� (Malena, Forster & Singh 2004: 3). It has been claimed 
that social accountability mechanisms, such as participatory budgeting, 
improve governance, foster democratic engagement and deliver improved 
policy and services (Malena et al 2004). Moreover, they are considered even 
more signi�cant where traditional �vertical� accountability mechanisms 
(such as public elections) are unavailable or ineffective.

There is a strong case to be made for children�s rights budgeting from 
the perspective of social accountability (see generally Ngyuen 2013; Riggio 
2002). For a start, since children do not usually have the right to vote, 
�non-electoral� mechanisms may provide an opportunity for securing some 
degree of accountability in the absence of a voice politically (Peruzzotti & 
Smulovitz 2006). Second, there is an additional impetus when it comes 
to children�s participation in budgetary decision making: Article 12 of 
CRC positions children�s participation in public decision making as a 
speci�c entitlement for those under the age of 18 years, one that the CRC 
Committee has emphasised repeatedly (UN 2003; UN 2009; UN 2016). 
The justi�cations for article 12 often point to children�s lack of in�uence 
over decisions affecting them, including in the public arena (Lundy, Tobin 
& Parkes 2018). In spite of these additional spurs to ensure children�s 
involvement in decision making, children�s views are largely absent from 
these processes and much of the academic scholarship on human rights 
and children�s rights budgeting. The research discussed here provides 
empirical evidence of children�s views, addressing the related issues 
of whether children are willing to contribute to decisions about public 
spending for the realisation of their rights and what it is they are interested 
in and have to say about what their governments do and should spend 
public funds on and how they should do it. 

In line with the Committee�s remit, in particular its emphasis on 
children�s entitlement to participate in decisions that affect them (UN 
2009), the Committee sought the views of children across the world about 
government spending and children�s rights to inform its recommendations 
in General Comment 19. This article provides a critical analysis of the 
consultation that was undertaken with 2�693 children in 71 countries to 
support the development of the General Comment (Lundy, Marshall & Orr 
2016). The consultation explored children�s views on why governments 
should invest in children�s rights; in what and in whom they should 
invest; how government should make its decisions; and why and how 
they should involve children. The process and its outputs provided an 
unprecedented insight into how children in very different contexts (the 
majority of which were in the developing world) think about the ways in 
which their governments can and do allocate public funds for children 
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and their families in ways that support or undermine the realisation of 
their rights.  

2	 Methodology and methods

Achieving global reach in a consultation with children in a short space of 
time would be beyond the boundaries of a single research team undertaking 
data collection themselves. In order to address this, the researchers worked 
in collaboration with key international children�s organisations that were 
part of a working group that had been established to advise and support 
the development of the Committee�s General Comment.

The consultation tools were developed using a children�s rights-
based methodology, a key aspect of which is the active involvement of 
children in the research process (Lundy & McEvoy 2012). Core to this 
is building children�s capacity to engage with the issues, an important 
factor in research that aims to collate children�s views on what might be 
seen as a complex topic. In order to develop research instruments that 
were appropriate and effective for eliciting the views of children on the 
topic of budgeting, the research team worked with a Young Person�s 
Advisory Group (YPAG), which included seven children, aged 13 to 17 
years, and a Children�s Research Advisory Group (CRAG) composed of 
�ve children, aged �ve to six years, in the United Kingdom. The YPAG 
assisted the research team by identifying the core themes that informed 
the research questions and analytical framework and developing child-
appropriate terminology for use in the consultations. They also advised on 
the design of participatory research methods. Additionally, after the data 
had been collected, the YPAG advised on results interpretation and the 
design of child-friendly dissemination strategies. The CRAG assisted the 
research team by providing input into the development of a consultation 
tool for facilitators to use with younger children or those with literacy 
dif�culties. The preference would have been for a group of young people 
from a variety of global contexts and backgrounds to have been involved 
as research advisers to enable the group to be as representative as possible 
of research participants. However, this was not feasible in the time and 
resources available.

The research team developed consultation tools and a guide for in-
country facilitators, which were then used by these partners. In order 
to reach as many children and young people as possible, two different 
consultation tools were developed: an online consultation tool (OCT) 
in the form of a questionnaire (this tool was also offered in paper-
based version for those with no access to the internet); and face-to-
face consultations, designed as participatory focus group discussions. 
 The face-to-face consultations were conducted by experienced facilitators 
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employed by the partners in each country, using and adapting methods 
and templates designed by the research team.

3	 Face-to-face consultation tool

The face-to-face consultation tool was designed to engage children aged 
from four to 18 years in the consultation topics, on a group basis, using 
participatory focus group methods. The face-to-face consultations were 
recruited by the regional and national non-governmental organisation 
(NGO) partners and, although a standardised mechanism for consulting 
with children was provided, it was designed to be �exible and capable of 
meeting the needs of children in a range of cultural contexts. The research 
team provided facilitators with an information pack to assist them in their 
consultations with children and young people and to advise on ethical 
considerations. This pack included activities and resources required to 
engage children and young people in the topics under consultation; a 
child-friendly version of the purposes/nature of the research; participant 
and parent information sheets and consent forms (to be used where this 
was culturally appropriate); and a facilitator response form to record 
the data. The facilitators, who understood the context and were present 
during the consultations, were involved in the recording and �rst level 
interpretation of the data. This was important for the sake of reliability, as 
well as feasibility, yet it created a challenge in terms of ensuring consistency 
of interpretation. To address this, an analysis template was provided in 
the form of a facilitator response form. This tool was also designed by 
the research team who, using the pilot data and framework used for the 
questions, established key themes and points of interest to be noted. This 
provided the facilitators with an overall framework within which to record 
the relevant data, while also providing free space to note any additional 
information. These were completed in English and forwarded to the 
central research team for �nal thematic analysis. 

3.1	 Online consultation tool

In order to ensure that as many children as possible could participate in 
the consultation, an online consultation tool (OCT) was developed, in the 
form of an online questionnaire (a paper-based option was also provided 
where necessary). With regard to sampling, it often is the case that online 
surveys do not provide for a sampling frame, and as such selection bias (in 
that a particular type of respondent may respond, as opposed to a random 
sample of a particular population) could be a concern. It becomes less of a 
concern if the online questionnaire is used in non-probability or exploratory 
research, where no assumptions are made about a particular population 
and no hypotheses are being tested, in which instances it is recognised 
that researchers are looking to target people who are knowledgeable 
and can contribute to the dialogue on a particular topic (Sue & Ritter 
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2012). The OCT was used in this way to further explore children�s views 
on the topic of public expenditure. The results are not generalisable, nor 
are they representative of children from each of the countries. This was 
not the intention. Rather, adopting a children�s rights-based approach to 
research, the OCT was successful in providing the opportunity for a larger 
number of children, from a greater geographical spread, to share their 
views on this topic. The OCT was aimed at children aged 10-17 years 

 (younger children participated in the face-to-face consultation) and sought 
to engage the views of children regardless of their access to experienced 
facilitators or group-based discussions. The OCT was available in 
English, French and Spanish. It was also translated for use in paper-based 
questionnaires in Asia-Paci�c and Western Europe.  

3.2	 Participants

Each country was categorised by region, according to the UN regional 
groups,1 and these regions are abbreviated in the report as follows: 
Table 1 presents the regions represented, their abbreviations used in the 
presentation of the �ndings and the total number of participating countries 
in each region. The majority of children taking part were supported by 
NGOs such as Save the Children, Plan International and working in 
developing contexts.

Table 1: Participating regions and countries

Region Abbreviation Total countries
Africa Africa 18
Asia-Paci�c Asia-Paci�c 16
Eastern Europe EE 7
Latin America and 
Caribbean

LAC 16

Western Europe and 
Others

WEOG 14

4	 Results: Children�s views on children�s rights budgeting

Children were asked why governments should invest in children�s rights; 
in what and in whom they should invest; how government should make 
its decisions; and why and how they should involve children. The data 
was analysed deductively in �ve themes that had been informed by the 
initial review of the literature and input of the children�s advisory groups 

1	 See http://www.un.org/depts/DGACM/RegionalGroups.shtml (last visited 30 June 
2017).
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and that had formed the basis for the research instruments used. In the 
�nal report they were classi�ed as follows: government spending should 
be suf�cient, equitable and effective and the decision-making processes 
should be transparent and participatory. In this article, we also classify them 
employing the language that was used by the child advisors to the project 
(and the language used in the research instruments). These themes are as 
follows: government spending should be enough to meet children�s needs; 
enable all children to enjoy their rights equally; do what it is supposed to 
do; children should be able to �nd out what has been spent and how; and 
children should be involved in decision making. 

In the following parts the children�s views on public budgeting collated 
in this consultation are presented under these �ve core themes. Some 
of the key regional differences that emerged are identi�ed. However, as 
discussed earlier, none of this is generalisable and, in any event, one of the 
things that was striking across the data was that the experiences and views 
of children in very different contexts were remarkably similar on this issue. 

4.1	 Suf�cient (spending should be enough to meet children�s 
rights)

CRC requires states to �undertake all appropriate legislative, administrative, 
and other measures for the implementation of the rights recognised in the 
present Convention. With regard to economic, social and cultural rights, 
States Parties shall undertake such measures to the maximum extent of 
their available resources� (article 4). While the concept of �progressive 
realisation� is distinct from the obligation to undertake measures to the 
maximum extent of available resources, the CRC Committee (UN 2003: 
para 7) has suggested that the latter introduces the concept of progressive 
realisation with respect to social and economic rights (for a criticism of 
this, see Nolan 2013). It has also said that the obligation on states is to 
�strive to ensure the widest possible enjoyment of the relevant rights under 
the prevailing circumstances� (UN 2003: para 8). Moreover, while the focus 
often is on social and economic rights when resources are discussed, the 
idea that civil and political rights are cheap and/or require only legislation 
for implementation is �problematic�, since all rights require resources 
(Donnelly 2003: 27). Moreover, no state has unrestricted public spending. 
However, when spending choices are being made, children had a strong 
sense that public budgeting should address their needs explicitly.  

4.1.1	 Public money should be invested to offer children a decent life 
(EE)

The OCT offered children some speci�c examples of children�s rights and 
asked respondents to select all of the rights on which they considered 
governments were not spending enough. On average, children selected 
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�ve of the listed rights. Figure 1 demonstrates how frequently each right 
was selected. It is notable that all the rights were identi�ed by large 
numbers of children. The three most frequently-selected rights were 
support for families; the right to have views taken seriously; and the right 
to play in a safe place. While many children chose socio-economic rights, 
such as education and health, amongst their priorities, it is interesting 
that the second most common selection was the right to �have views taken 
seriously�. Other civil and political rights such as access to information 
and the right to privacy were also chosen by many children, indicating a 
perceived need among children for more investment in these rights.  

Figure 1: Frequency of selections: Where governments are not spending 
enough

Looking at responses across the different regions represented in the data 
highlights patterns in the priorities for children in different parts of the 
world. For example, the provision of an adequate standard of living was 
in the top three selections for all regions, except for Latin America and the 
Caribbean. See Table 2 for a breakdown of priorities for each region.
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Table 2: Rights on which governments are not spending enough – by UN 
region

Region Most frequent 
selection

Second Third

Africa Support for 
families who 
cannot afford 
food/housing etc.

Access to 
child suitable 
information

Have views taken 
seriously

Asia-Paci�c Play in safe places Support for 
families who 
cannot afford 
food/housing etc.

Have views taken 
seriously

Eastern Europe Support for 
families who 
cannot afford 
food/housing etc.

Accessible 
healthcare

Education

Latin America 
and the 
Caribbean

Protection from 
harm

Education Play in safe places

Western Europe 
and others group

Support for 
families who 
cannot afford 
food/housing etc.

Protection from 
harm

Have views taken 
seriously

In the face-to-face consultations children were provided with examples of 
standard areas of budget allocation, which aligned with those offered in 
the OCT (although this method offered more scope for further discussion) 
such as education, transportation, health, defence, water and sanitation 
and social security. They were then asked to identify their priorities for 
spending. Some of their reasons for choosing particular areas of spending 
included: 

�	 It is necessary to prevent children from risk of violence and sexual abuse 
so government has to put in place mechanisms for child protection and 
make sure there is safety in public places and homes for children (Africa)

�	 There should be security in parks so that we can feel con�dent and not 
afraid that we are going to be robbed or attacked by gangs or human 
traf�cking (LAC)

�	 Every school should have access to a medical facility for fast and easy 
access to health care through the educational system (EE)

�	 Many girl children drop out of school because of lack of toilets and 
running water facilities in toilets in schools. Every school should have 
adequate number of toilets with running water (Asia-Paci�c)

�	 If children are in con�ict with the law, they are still children and need 
special attention (Africa)
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Some areas generated debate among children, in particular around 
expenditure on the right to defence: Some wanted governments to spend 
less on arms, while others (in situations of con�ict) said that more could 
be spent to increase children�s sense of security. While a few children felt 
that freedom of religion was a right that was not a priority for expenditure, 
in other contexts others (mainly in Africa) suggested that governments 
needed to invest more to ensure freedom of conscience and to encourage 
religious tolerance. Access to justice was a common area of concern for 
many children, particularly those in Latin America who identi�ed a need 
for more spending on policing to tackle violence in their communities. 
Many children in the face-to-face groups identi�ed the environment as an 
important area for spending. One group (Asia-Paci�c), in a context where 
there is signi�cant concern about the impact of pollution on health, had as 
its second priority the environment, air quality and pollution.  

There was a signi�cant and cross-cutting theme in the children�s 
responses acknowledging that public expenditure on families can be 
an important investment in children: In total 67 per cent of children 
highlighted �support for families who cannot afford food/housing etc� as 
a right requiring more expenditure in their country. Children most often 
expressed views about the importance of the government investing in 
ways that ensured that their parents could obtain employment locally, for 
example, through training programmes or by helping them to start their 
own businesses and earn enough to take care of them � a �nding that 
aligns with article 18 of CRC, which requires states to support parents to 
raise their children.  

�	 Investing in parents so that they do not separate and take care of us (LAC)

�	 If the parents have jobs with adequate wages then they will provide 
everything for their children. It is the responsibility of the government to 
ensure jobs for parents (Asia-Paci�c)

4.2	 Equal (spending should enable all children to enjoy their 
rights)

All children are entitled to enjoy their rights under CRC without 
discrimination (article 2). However, it is clear both from global data and 
the CRC Committee�s Concluding Observations that some children face 
signi�cant challenges in the realisation of their rights (UNICEF 2016).2 
The child advisors wanted to know the extent to which participants 
considered that all children in their communities enjoyed their rights 
equally. However, when asked in the OCT how much they agreed (on 
a four-point Likert scale) that money is spent in a way that allows all 

2	 The global data indicates large numbers of children living in severe poverty and out of 
school, as well as signi�cant levels of infant mortality.
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children to enjoy their rights, responses were not very positive.3 Figure 2 
demonstrates the spread of responses across this question, indicating that 
only 28 per cent of children agreed or strongly agreed that money is spent 
in a way that allows all children to enjoy their rights.

Figure 2: Children’s views on equal expenditure

Children were asked to identify particular groups of children in their 
communities who may not enjoy their rights equally because of a lack of 
resources to address their speci�c circumstances. Many children identi�ed 
issues of inequality in relation to disability, gender and race.

�	 If you are black, if you are a pregnant girl or if you speak another language 
or have a disability, you are discriminated against in school. You are not 
accepted; you cannot register (LAC)

Many children considered that expenditure was not distributed equitably 
across their country and this often was linked to the speci�c area in which 
children lived, with rural children, for example, often thought to be 
missing out.

�	 The central governments should allocate more resources to every distant 
region in the country, because children with disabilities do not have 
access to hospitals (LAC)

�	 More funds should be allocated in the national budget to cover children 
in the very remote areas of the country so that they can equally enjoy 
their rights as those in the cities (Africa)

Children had clear views about those children who are most vulnerable to 
breaches of their rights in their communities. Not surprisingly, this varied 
across and within countries. Even so, among all the participants there were 
certain groups of children mentioned consistently as requiring additional 
resources, including children with disabilities and those without homes. 

3	 M=2.2, SD =.9.
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Many additional groups were also identi�ed, and some were mentioned 
frequently across a number of regions. Some of the reasons that children 
gave for identifying particular groups are given below.

�	 Children living on the street (homeless): There are no �nancial resources 
for them, they are prone to infections, their quality of life is very low 
(LAC)

�	 Many orphaned children are forced to look after their young siblings; 
for a variety of reasons but mainly because they do not want to split up 
(Africa)

4.3	 Ef�cient (spending should do what it is supposed to do)

One of the key drivers of social accountability mechanisms is the intention 
to ensure that public resources are used effectively (Schaeffer & Serdar 
2008). Many children considered that their governments were not making 
ef�cient and effective use of money. Children voiced a variety of concerns 
that included perceptions of public money being wasted, not spent at all 
or spent on things that were not the most effective for children.  

�	 Good planning so unspent money does not have to be returned (Africa)

�	 Manage public funds properly. Do not steal and never use them for 
personal interests (Asia-Paci�c)

The OCT asked the children to select (from a choice of ten) the three 
most important issues for governments when they are making wise and 
fair decisions. The top three selections were �Don�t waste money�; �Keep 
the promises that you make�; and �Tell us what you are spending on� (see 
Figure 3).  

Figure 3: Frequency of selections: How governments can make wise and 
fair decisions
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In the face-to-face consultations children�s views on the key things on 
which they wanted governments to focus paralleled the core issues emerging 
from the OCT data around spending money ef�ciently and effectively, 
with children�s needs and rights at the forefront of expenditure decisions. 
Children in a signi�cant number of countries raised strong concerns about 
corruption on the part of government of�cials and politicians, which they 
believed limited the capacity of government to realise children�s rights:  

�	 My suggestions to the Minister of Finance is that they shouldn�t use the 
common fund to enrich their families but use it to provide the needs of 
the district to promote development (Africa)

When making suggestions and recommendations for government 
ministers, children emphasised that public money should be spent wisely 
on things that would bene�t children now and in the future. This included, 
for example, spending money on schools and health facilities that were 
well built so that they would offer sustainable improvements in children�s 
experience of their rights. There was also a common view that children 
and communities should be given the skills to be self-supporting. Children 
had a strong commitment to ensuring that resources were managed well 
to ensure the rights of future children, with some pointing out that �the 
children of the future will be our children�.  

�	 They will have the same needs we are having today. They too have rights 
(LAC)

On the other hand, one group of children living in poor conditions had 
a different perspective about how enough resources should be preserved 
for those in the future, suggesting that the onus should be on those whom 
they believed were wasting resources currently:

�	 There are people who are greedy in this world. They consume so much 
food and waste so much food. Let them share their resources with the 
children of tomorrow. We are provided only very little resources to lead 
our lives today. How can we share this with children of future whom we 
do not even know? (Asia-Paci�c)

4.4	 Transparent (it should be possible for children to �nd out and 
understand what is spent on children and the results of the 
spending)

Civil society engagement with �children�s budgets� seeks to understand how 
and how much the government is allocating and spending on programmes 
affecting children, as well as the impact of government spending on children 
(Malena et al 2004). A common theme emerging from the consultation was 
the view that any decisions about public expenditure should be based on 
good information sources de�ned by one group as �research and knowing 
what the issues are� (Africa). Several groups mentioned the need for a good 
understanding or �diagnosis� of the problem and stressed that this should 
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be undertaken across localities, looking at differences by gender and 
other groups and should involve speaking to children and their parents, 
including, for example, through peer research. A recurring reason was that 
this would ensure that government did not spend money on things that 
they did not need: Government should avoid unnecessary duplication.

�	 Gather information on the real needs of boys and girls� in order to get 
a real diagnosis (LAC)

�	 Not only keep records but also update them constantly because this will 
help them to determine if they are making progress or not (Africa)

Children�s rights budgeting discourse places a signi�cant emphasis on 
making children, who are usually invisible in public budgets, visible 
(Sloth-Nielsen 2008). Children strongly agreed that governments should 
be able to demonstrate (�show�) where public money is spent and what the 
results of this spending have been so �that we know how well government 
spends money on us� (Africa). One group called for the enactment of a 
Freedom of Information law (LAC). With a view to this, children felt that 
information should be presented in an accessible format that would be 
understandable to them, addressing directly a common challenge for 
social accountability, that is, �the use of non-vernacular or impenetrably 
technical languages� (Goetz & Jenkins 2001).

�	 The government and the school committee should give us reports and 
budget allocation manuals, so that we will be able to know how much 
was allocated (LAC)

Children in a number of contexts emphasised the need to know that the 
money is used in the correct way. They suggested that there should be 
good systems for monitoring how money is spent and that these should 
involve children. One group suggested that this should include visits to 
�poverty stricken areas to check if funds are equally distributed� (LAC). 
Others considered that government should set deadlines and have regular 
contact to update them on their progress.  

�	 Stronger communication between those who make the decisions and 
those who �get� the consequences of those decisions (EE)

�	 A system must be established to closely monitor the actions of all leaders 
(Africa)

4.5	 Participatory (children should be involved in spending 
decisions)

�	 We are experts in child-related spending! (Asia-Paci�c)

The CRC Committee has repeatedly emphasised the need for governments 
to consult directly with children, including in relation to public spending 
decisions (UN 2003). Even so, examples of children being involved in 
public spending (for instance, consulted on budgetary allocations or 
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priorities or given a budget to spend themselves) remain exceptional.4 The 
responses to the OCT highlighted strong support for government engaging 
with children when making decisions about expenditure. The majority of 
children stated that they would like to be involved in this themselves and 
that they would feel comfortable doing so, as demonstrated by their strong 
agreement to all the items presented in Table 3.  However, there was also 
recognition that not all children would want to be involved or would be 
comfortable doing so.

Table 3: Children’s interest and capacity to be involved in expenditure

Agreement to: Full sample 

% Agree/ 
strongly agree

I think it is important that governments listen to children�s 
views on how to spend money

87%

I think children would be able to help governments make 
important decisions like this

77%

I think it is important that governments take action based on 
children�s views

84%

I would like to be involved when the government makes 
decisions like these

81%

I think most other children would like to be involved in 
making these decisions

76%

I would feel comfortable being involved in government�s 
decision-making about important topics

79%

I think most other children would feel comfortable  
doing this

68%

Children also highlighted the support they require in order for them to 
meaningfully become involved in government decision making. In respect 
of this, the OCT results demonstrate three main challenges: �when adults 
don�t listen to children� (62 per cent of the sample reporting this to be 
true); �when children don�t have information about how governments 
spend money� (57 per cent reporting this to be true); and �when children 
don�t know how government makes decisions about money� (49 per cent 
reporting this to be true).

Many considered that they were well-positioned to advise governments 
on how to make decisions about spending for children�s rights, because 
they understood the impact of this spending in their lives. Some also 

4	 See Marshall, Lundy & Orr (2016) for examples of good practice.
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emphasised that children were in a good position to speak about the 
impact of budgets cuts.  

�	 Without the right to have views taken seriously, children will remain 
deprived. Child views should be re�ected in budget formulation (Asia-
Paci�c)

�	 Only they know what they miss the most (WEOG)

Children expressed the view that decision makers at all levels of 
government, including local, regional and national, should take active 
measures to seek the views of children on budgeting decisions and should 
include children directly in decision making whenever possible. Providing 
information is not enough since governments �cannot expect information 
provision to generate single handily the positive feedback loops between 
State and society� (Ackerman 2004). Many children identi�ed a need for 
of�cials to go out to where children are located to check the situation on 
the ground and to seek their views. While there was support for national 
bodies (such as children�s parliaments), many children wanted to be sure 
that views from all regions were fed into this properly.  

�	 It can be better to support children�s groups and meetings to take place at 
grassroots level periodically to inform the national summit about the real 
situation of children on the ground (Africa)

Many participants identi�ed the need to involve adult facilitators to support 
them to understand the details of consultation processes and to assist them 
to make their views known to the government. They also suggested that 
decision makers should �Try harder to listen to our voices!� (Asia-Paci�c) 
by increasing their capacity to understand children�s views. Some children 
were concerned about the fact that adults might not think that they were 
able to have sensible views on issues related to public expenditure, when 
in fact many had interests not just on issues immediately affecting them 
but on global issues affecting their economies.

�	 I think the government is belittling our capacities to learn and understand 
issues (Asia-Paci�c)

There was strong recognition of the need for participation to be inclusive 
and suggestions that governments should include the views of children from 
diverse ages and backgrounds and localities, as well as the organisations 
that worked with them and on their behalf. Many argued that these should 
reach out in particular to those with disabilities and those who do not 
speak the majority language. It was suggested that governments could 
make consultation processes known through methods that target children 
speci�cally, such as mass media or through schools.  

�	 Government must consult children from minority groups, including 
those with a disability, when drafting the budgets so that their needs 
will be taken into consideration during the budget preparation process 
(Africa)
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�	 Create panels that truly represent young people (different age brackets, 
all social and economic segments of society) (WEOG)

�	 I think we should go out on the streets and �nd the children who are 
begging to ask their opinion, what are their greatest wishes in life and to 
convey that to someone who is in charge (EE)

�	 Make consultations with all the children nationwide, taking into account 
the context � given that the reality of the eastern side of the country is 
not the same as the western side, or the rural side is different to the city 
(LAC)

A frequent recommendation was that governments should follow up on the 
proposals made by children during budgeting discussions, whether that is 
through government consultations or through more formal mechanisms 
for children submitting their proposals (for instance, youth parliaments 
discussing municipal spending) and offer feedback to the children 
about why decisions were taken to implement (or not) the children�s 
recommendations. They emphasised that adults should involve children 
in monitoring the impact of spending.  

In the OCT, 9 per cent of the children had direct experience of 
participation in budget decision making. This often was as part of youth 
councils or via NGOs. Of those who had experience participating in 
budgeting processes, 90 per cent enjoyed the experience, and 80 per 
cent felt that the adults listened to their views, which in turn made the 
children feel empowered and valued. However, only 52 per cent felt that 
changes were made based on their views, a commonly-reported outcome 
in children�s participation in public decision making generally.5 Examples 
of positive action included seeing policy change; governments carrying 
out further work based on children�s input; and the realisation of physical 
buildings/services. Nevertheless, such positive examples were in the 
minority. Often, when these children were asked what they would improve 
about this process, they cited a desire to see action/change.

�	 If you see change then you�ll know government has done something � 
you see facilities being built. You have to see change (Africa)

Many gave examples of having participated but that they did not have 
their views taken seriously or followed up.

�	 It was evident that they used our participation showing up in the 
media (in relation to a consultation that took place after the budget was 
�nalised) (EE)

�	 We tried to get an appointment with him (the Minister) for over a year, 
and not once could we go and see him, even though he told us that his 
of�ce door is always open to us children. (Africa)

5	 Children often report that little changes in response to their input. See Lundy (2018); 
Lansdown (2006).
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�	 The need to take our opinions seriously, and not just provide the space so 
as to meet the requirement of listening to children (WEOG)

5	 Conclusion

�	 The budget should not say that because children are not able to vote, they 
(government of�cials) will put the concern of only the adult. Because 
they are in the government for all and must listen to our views (Africa)

One of the things that may be distinct in this study of children�s views 
on public spending and rights, which may not be as apparent with other 
groups of rights holders, is their need to justify the fact that they are 
a legitimate focus of spending and their accounts of the struggle to be 
taken seriously by adult decision makers. Many used the terminology of 
�investment�, a description that is contested by some for its presentation 
of children as a commodity to be invested �in�. Moreover, children often 
argued that investment in their rights made good economic sense, not only 
for children but for the country as a whole. Sometimes this was connected 
to the negative consequences of a lack of investment, such as poorly-
resourced education reducing employment opportunities and children 
turning to drugs and crime. Often, however, children suggested that 
investment in areas prioritised by them, such as technology (including 
internet access), play spaces and roads, would promote a more general 
public good.  

�	 More money should be spent on youth homelessness and support 
for low income families. Youth recreation programmes funded by the 
government could help youth avoid crime (WEOG)

�	 Public spaces to attract more tourism, improve the economy. With a 
better economy, we could invest more in the future (LAC)

In a similar vein, children felt the need to justify their participation in 
budgetary processes. While children may not be aware of their entitlement 
to be heard on matters affecting them, the obligation remains. Children�s 
participation in policy making, including at an international level, remains 
sparse, with children excluded ab initio from contributing to decisions 
that affect them, often on the assumption that the decisions are too 
complicated and outside their capacity (Lansdown 2006; Lundy 2018). 
Government spending is one of those no-go areas; few examples remain 
of public bodies consulting children on issues related to budgeting and 
expenditure (Guerra 2002; Botlhale 2012; Marshall, Lundy & Orr 2016). 
This study dispels assumptions that children do not have views on public 
spending, are not able to speak to the effects of public spending on the 
realisation of their rights and are not interested in being involved in public 
spending decisions to realise their rights. That is not to say that all children 
wish to do so or think that others would, nor does the data suggest that 
children�s views will always differ widely from those of the adults who 
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ultimately have control in the decision making. Moreover, it is clear from 
the reports of the children who had experience of participatory budgeting 
that the signi�cant challenges identi�ed earlier (technical, attitudinal and 
practical) persist. However, the �ndings demonstrate that children do 
have unique perspectives on the implications of public spending (or the 
lack of it); what governments need to do to change this, and how they 
might be involved. 

General Comment 19 urges governments to consult with children as 
part of public budgeting processes (UN 2009). In its support for and 
endorsement of the consultation, the CRC Committee has taken an 
unprecedented step in modelling an approach that should counter some 
of the arguments that children have no place or value in these discussions. 
To inform this step, it has not only actively sought children�s views, but for 
the �rst time has foregrounded them in a General Comment of a UN treaty 
body (UN 2016: para 8). The Committee has also called on those states with 
experience �in engaging children in meaningful participation in different 
parts of the budget process � to share such experiences and identify 
good practices that are appropriate to their contexts� (UN 2016: paras 52-
56). The research team has conducted a follow-up study which provides 
examples of how children are participating in budgeting processes globally 
(Marshall, Lundy & Orr 2016). What the study described here provides is 
evidence from children themselves that they can and do want to be heard 
in public spending and that, when given the opportunity to form and 
express their views, they provide unique and valuable insights as to how 
the substance and processes of public spending can be operationalised to 
further the realisation of their rights. 

As in the case of many practices that are child-centred, there is learning 
from the children�s responses that might be applied universally. Not only 
were children aware that their rights and those of the adults who care for 
them were inextricably linked, but it is clear that many of the challenges 
identi�ed by children in realising their rights often also affect adults. The 
children�s suggestions about ways to make public spending accessible and 
participatory, often creative and/or harnessing the possibilities of social 
media and technology, are relevant to the wider discussion and practice 
of human rights budgeting. Children can see solutions where adults may 
see barriers.

The study also contributes to an understanding of what constitutes 
meaningful social accountability when the citizens in question are 
children. Ngyuen has observed that those proposing child-responsive 
accountability face a compounded challenge since �children have to 
overcome two unequal power relationships; between State and society but 
also that between children and adults� (Ngyuen 2013: 7). In many forms 
of child advocacy, children are dependent on the support of adults (Orr 
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et al 2016). A further challenge arises from the fact that children are a 
constantly-changing population: Children grow up and thus age out of 
their status as children, with the processes in danger of becoming ��xed 
in time and space� (Cabannes 2006: 218). In processes that are ongoing, 
they need to be succeeded by other children, a process that often requires 
continuity in the form of a stable adult presence (Orr et al 2016: 245; see 
also Wyness 2009). These factors inevitably impact on the understanding 
and implementation of traditional forms of social accountability. 

The building blocks of social accountability have been described in the 
following chronology: (i) mobilising around an entry point; (ii) building 
an information evidence base; (iii) going public; (iv) rallying support and 
building coalitions; and (v) advocating and negotiating change (Malena 
et al 2004: 9). The �ndings from the consultation suggest that each of 
these �stages� may encounter different challenges and require a different 
process when those seeking accountability are children. First, it appears 
to be much more likely that adults will identify the need for children to 
be included in budgetary decision making and invite children in rather 
than initiate the process themselves. Moreover, children reported that 
they would need the support of adults to both access relevant information 
and understand it. And �nally, they were aware that taking part will often 
need permission from parents and other gate keepers as well as particular 
contacts, resources and skills. The combined effect of this is that coalitions 
are likely to be forged with other adult stakeholders, and advocacy and 
negotiation needs to create entry points, ongoing relationships and 
credibility (which children should be afforded, but which the data in this 
study suggest is often missing). It has been suggested that a key difference 
in social accountability mechanisms for children compared to those for 
adults is that children are dependent on �adult intermediacy�, de�ned as 
�channelling their voices� (Ngyuen 2013: 24). While that may be what 
occurs in practice, it is not necessarily compliant with a rights-based 
approach or indeed with children�s wishes as expressed in this study. 
The CRC Committee has emphasised that government must build direct 
relationships with children and not always work through representative 
NGOs (UN 2016). Moreover, children in the study also recognised a need 
for adults to facilitate their involvement, not to represent them.

In line with broader human rights-based approaches, children should 
have their capacity built to claim their rights, in particular the right to have 
their views given due weight on matters affecting them (Lundy 2007). 
Adult duty bearers also need to have their capacity built to be able to listen 
to children and take their views seriously. Even with this in place, when 
children are involved in participatory budgeting, the traditional vertical 
and/or horizontal lines of social accountability are inevitably disturbed, 
the straight lines to government subject to a series of detours or loops to 
adults (for permission or support). Children live in a socially-constructed 
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�culture of dependency� (Cockburn 1998: 99), relying on adults to create 
the opportunities for participation, inviting them in (or allowing them to 
attend), providing accessible information, negotiating access to decision 
makers and communicating decisions. Of course, adults are citizens too 
and there is a need for a clear demarcation of roles so that children�s views 
are not usurped, obscured or manipulated by adult interests and agenda. 

In some respects the newer models of social accountability, so-
called hybrid mechanisms (Goetz & Jenkins 2001) may be even more 
appropriate for children. These approaches, described as diagonal 
models, operate when civil society operates not vertically, but within 
previously-closed horizontal models, allowing direct access to decision 
makers. For example, municipal authorities could invite representatives 
from their children�s councils to attend full council meetings and present 
their priorities at �nance sub-committees. This places children in direct 
communication with decision makers rather than relying on adult 
intermediaries. Ackerman has observed that �[i]nstead of sending sections 
of the State off to society it is often more fruitful to invite society into 
the inner chambers of the State� (Ackerman 2004: 448). For such forms 
of co-governance to work effectively, key rules of engagement have been 
identi�ed for citizen observers, all of which could work to address some 
of the challenges identi�ed by children: legal standing, a continuous 
presence, clear procedures for meetings, access to information and a right 
to dissent (Goetz & Jenkins 2001: 369). Each of these acquires enhanced 
signi�cance for children�s effective participation in accountability 
mechanisms given that children�s experience is characterised by a lack 
of legal standing; intermittent contact with duty bearers; dependency on 
adults for entry and child-accessible information; and a concomitant risk 
that their views will be subsumed within or substituted by those of adults.

Finally, the study reinforces the signi�cance of culture and context for 
effective social accountability. Children were attuned not only to the needs 
of their communities and the types of practices that might be effective, but 
provided insight into the broader social and political dynamics and their 
scope for in�uence. For some of the children in the study the concept 
that an adult would be interested in their views on anything, never mind 
public budgeting, was inconceivable. Others recognised the fact that 
adults should be interested, but were in no doubt about the resistance they 
would encounter (or had in fact encountered) during attempts to engage. 
General Comment 19 provides a renewed springboard for these initiatives, 
one that might be used to spur governments to create entry points for 
children in public decision making about government spending. It may 
be a long game and one that is marked by the technical, attitudinal and 
practical challenges identi�ed earlier. However, concerns that it cannot 
be done well (for example, that the process will be tokenistic) are not an 
excuse for doing nothing at all (Lundy 2018). The �ndings shed light on 
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some of the challenges from children�s perspectives rather than those of 
adults. They also provide insights from children as to how the barriers 
might be addressed. A consequence of this study (and the public initiatives 
that are beginning to emerge or embed) is that the children involved will 
soon grow into the next wave of adult decision makers and parents, with 
fresh perspectives on the role that children and the general public should 
and can play in public spending and human rights.
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1	 Introduction

On the occasion of the thirtieth anniversary of the United Nations 
Convention on the Rights of the Child (CRC), some questions are often 
raised concerning the role and mandate of the Committee on the Rights 
of the Child (CRC Committee). In fact, the body over time has provided 
an important contribution by monitoring country situations, releasing 
General Comments and promoting children�s rights during the days of 
general discussion and awareness-raising actions among the public, states, 
professionals, civil society and academia. These activities must also be 
related to the consolidation of two aspects: the protection of children 
involved in armed con�icts, as well as the prevention and persecution of 
the sale of children, child prostitution and child pornography, as provided 
by the two Optional Protocols to the Convention, which in 2020 will 
celebrate the twentieth anniversary of their adoption and entry into force.

However, little research is dedicated to the active role played by the 
holder of the rights and freedoms enshrined in these legal instruments. 
Indeed, the locus standi of the child is the real added value of CRC, which 
has been strengthened only when the negotiation for the compilation and 
adoption of the Third Optional Protocol was initiated, ultimately resulting 
in the introduction of the communication mechanism under the mandate 
of the CRC Committee. The decisions released by this body, which 
exemplify both the function of this mechanism and its assessment of some 
cases related to the best protection of the rights of claimants, are examined 
in this contribution. In order to understand the operational relevance of 
the mechanism, the article will speci�cally explore different categories of 
cases so far handled by the CRC Committee: communications that have 
been declared inadmissible, communications that have been considered 
discontinuous, and communications that have been examined and decided 
on so as to take measures against the states directly concerned. Finally, the 
investigation will be supplemented by a reference to pending cases, as 
described by the CRC Committee in its latest report published on the state 
of the communications under examination.

Starting from the rights under examination and the recognition of the 
locus standi in favour of the child, the ultimate aim of the article is to 
preliminarily assess (due to the limited case law) the extent to which the 
communication mechanism is relevant in terms of advanced guarantees. 
Additionally, the article will explore whether, although different from 
judicial reasoning, it remains a relevant mechanism for the consolidation 
of the promotion and protection of children�s rights at the maximum level.



116    (2020) 4 Global Campus Human Rights Journal

2	 Some preliminary remarks on the Third Optional Protocol 
to the Convention on the Rights of the Child

The need to provide CRC with a mechanism for accessing its Committee, 
whose mandate is to receive communications directly from rights holders 
and to adopt decisions stopping violations while restoring the correct 
application of the Convention, is a fundamental step (Cantwell 1992; 
Doek 2011). The introduction of such mechanisms in the key human 
rights treaties is provided in the same texts or otherwise in Optional 
Protocols. For CRC this option was assumed both during the negotiation 
and the compilation of the �rst two Optional Protocols (Detrick 1992). 
However, primary attention was paid to the formulation of provisions of 
the Convention so that strictly procedural aspects were taken into account.

It was only in 2008 that the General Assembly, fuelled by pressure from 
civil society, accepted the request by several associations to set up an open-
ended working group involving representatives of member states interested 
in drafting the Third Optional Protocol to CRC on Communications (A/
HRC/8/NGO/6, 26 May 2008). The of�cial establishment of this Working 
Group is contained in the Human Rights Council (HRC) Resolution 11/1 
of 17 June 2009. The Working Group met in December 2009 to discuss the 
contents of the Optional Protocol, receiving many contributions from all the 
involved actors, that is, member states (members and non-members of the 
HRC), international governmental and non-governmental organisations 
(NGOs), civil society and CRC Committee components (A/HRC/13/43, 21 
January 2010). The renewal of the mandate of the Working Group through 
a further HRC resolution allowed its members to draft a preliminary 
version of the text (A/HRC/RES/13/3, 14 April 2010). At this stage the 
mechanism included the double reference to the communications that can 
be formulated and submitted to the CRC Committee by individuals as well 
as groups of individuals which was appreciated by the members of the 
Committee (A/HRC/WG.7/2/3, 13 October 2010) (Lee 2010).

Nevertheless, during negotiations at the beginning of 2011, the collective 
dimension was removed by the inclusion of an opt-in clause: Ratifying 
states would be allowed to decide whether to declare the competence of the 
CRC Committee to receive and consider communications from individuals 
and groups of individuals (A/HRC/WG.7/2/4, 13 January 2011). A wide 
and articulated debate within the Working Group has contrasted the two 
main views. On the one hand, a large number of state representatives 
were in favour of the individual locus standi of the communication, thus 
excluding the collective locus standi or opting-in clause. On the other hand, 
associations, experts and the members of the CRC Committee stressed the 
value of keeping both the individual and collective locus standi as part of 
the mechanism (A/HRC/17/36, 16 May 2011).
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The �nal document, adopted by HRC Resolution 17/18 on 14 July 2011 
and sent to the General Assembly for adoption and opening for signature 
(GA/11198, 19 December 2011), however, only provides for individual 
communications. Following the celebration of the signing at the Human 
Rights Council on 28 February 2012, the Third Optional Protocol entered 
into force on 14 April 2014, having so far been signed and rati�ed by 46 
state parties (Grover 2015). 

2.1	Legal framework: Substantive contents of the Third Optional 
Protocol

The Third Optional Protocol consists of four parts. The �rst section (articles 
1-4) de�nes �rst of all the competence of the CRC Committee in terms of 
admissibility of the communication, the acknowledgment of presumed 
violated rights and the accession of the alleged state to the Third Optional 
Protocol. The body must operate by ensuring full respect for the principle 
of the best interests of the child and the right to be heard, adopting 
special rules of procedure that ensure that children are not in�uenced and 
manipulated by adults and that they are effectively protected. 

The second part (articles 5-12) describes the communication mechanism 
itself. As far as the admissibility of the communication is concerned, some 
key legal components are introduced: the ratione personae parameter 
(individuals, groups of individuals or their representatives) and the 
possibility for the state to take temporary measures to avoid further harm 
to the child. In conformity with article 6, so-called interim measures may 
be required by the CRC Committee before its determination, excluding 
that they imply a decision on the merits of the communication. The 
state concerned, for example, could receive a request for the adoption 
of necessary measures in extraordinary circumstances to avoid any 
negative effect on the victim of the alleged violations. As per article 7, 
the admissibility of the communication is proved according to the lack of 
anonymity and written submission; cases other than those governed by 
the Convention or Optional Protocols; the fact that the communication 
has already been examined by the Committee or is pending before another 
international body; the exhaustion of domestic remedies, provided that 
they are not particularly lengthy or have not solved the case within one 
year after the submission of the communication; a manifest ill-founded 
basis; and, �nally, according to the presumed violation prior to the 
entry into force of the Protocol (unless its effects have continued even 
after its entry into force). If the above requirements are met, the formal 
submission of the communication must take place within the following 
six months. The CRC Committee may propose a friendly solution to 
the parties. Otherwise it will proceed with the analysis of the case in a 
timely and con�dential manner. If the state is requested to take temporary 
measures, the handling of the communication must be even more timely. 
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The procedure ends with the adoption and sharing of the opinion and 
recommendations to the parties, which then are tracked in the following 
six months by a state�s report on the implementation of all requested 
measures. The CRC Committee is also entitled to pose further questions to 
the state for more detailed clari�cation. This procedure takes on the same 
features with regard to inter-state communications, given that both states 
concerned have recognised the Committee�s competence to receive and 
examine such documents. 

The third part (articles 13-14) describes the CRC Committee�s 
competence to conduct investigations in cases where the information 
received indicates serious and systematic violations of the rights set out 
in CRC and its related Optional Protocols, provided that the relevant 
State has previously declared that it accepts this competence. In such 
circumstances, it is essential for the State to effectively cooperate with the 
CRC Committee � even when one member or more wishes to visit the 
territory and neighbouring areas across national borders. The results of 
the investigation subsequently are to be translated into a �nal document, 
including recommendations sent to the state concerned for a reply within 
six months, possibly indicating what measures have been taken to respond 
to the CRC Committee�s comments.

The fourth and �nal part (articles 15-24) introduces the procedural 
provisions concerning assistance and cooperation activities as well as 
information on the Third Optional Protocol. This includes the signature, 
rati�cation and accession processes, while highlighting that entry into 
force only occurs after the tenth rati�cation.

2.2	Functioning of the communication mechanism provided by the 
Third Optional Protocol

Beyond the provisions of the Third Optional Protocol, a detailed overview 
of the functioning of the mechanism is here provided, as planned in the 
Rules of Procedure adopted by the CRC Committee at its 62nd session (14 
January to 1 February 2013; CRC/C/62/3, 16 April 2013). For the best 
management of communications, the CRC Committee has established a 
dedicated Working Group on communications in compliance with Rule 6. 
The Working Group is composed of nine members, who contribute to its 
mandate in line with a biannual rotation principle concerning four or �ve 
of the members. It is required to adopt its decision by majority, with the 
exception of decisions concerning the above-mentioned interim measures, 
which demand the support by at least three members of the Working 
Group and which should be adopted within a time frame of 24 hours.

When the Secretariat (Petition Unit) receives a communication, it 
forwards it to the Working Group, which appoints one of its members as 
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case rapporteur, who is tasked not only with the analysis of all information 
included in the case �le, but also with the collection of further data by 
doing additional research. The �nal duty of the case rapporteur is to 
formulate draft recommendations on the admissibility and the merits of 
the case, which is then shared with the other members of the Working 
Group for their reactions and comments. The last step on behalf of the case 
rapporteur is to prepare a consolidated draft decision on the admissibility 
and the merits of the case that is then forwarded to the CRC Committee for 
adoption either by consensus or by majority. The Working Group could 
also bene�t from consultations with independent experts or other CRC 
Committee members, who have expert knowledge and speci�c experience 
in aspects related to the speci�c case law under examination.

With regard to the analysis of the functioning of the communication 
mechanism, there is a further relevant difference between communications 
submitted by children and communications submitted by adults acting 
on behalf of children. In the �rst case, the communication should be 
forwarded immediately from the Secretariat (Petition Unit) to the Working 
Group, even if it were considered prima facie inadmissible. Using child-
friendly language, the Secretariat should inform the claimant in a timely 
fashion that the communication was duly received. Conversely, if the 
communication is submitted by an adult, the Secretariat must �rst screen 
the communication so as to check if it is in compliance with formal 
requirements. Such requirements include that the communication is 
not submitted anonymously; that it is not manifestly unfounded; that it 
refers to children�s rights as provided for by CRC and related Optional 
Protocols; and, �nally, that the defendant is a state party of the Third 
Optional Protocol. If the communication is found not to be compliant, the 
Secretariat should reject it. Finally, if the communication is submitted by 
adults acting as representatives of children, the task of the Working Group 
is to assess if the children have been subjected to inappropriate pressure.

Compared to the communication mechanisms of other core treaties, 
the Third Optional Protocol faces the same weaknesses, as pointed out by 
academics and civil society (Buck & Wabwile 2013; Smith 2013; Hunt-
Federle 2017). First of all, although containing detailed and practical 
recommendations addressed to the attention of the relevant state, the 
CRC Committee decisions are not binding. The mechanism only requires 
states to pay �proper attention� to the recommendations and supplement 
this attention by a further report indicating legislative and operational 
actions taken. Furthermore, there is a lack of awareness about the 
communication procedure among individuals, groups of individuals and 
their representatives (including legal representatives) while the dif�culty 
to meet all the communication requirements for admissibility by the 
CRC Committee presents a major obstacle. For these reasons, the factual 
relevance of the Third Optional Protocol has been limited: At the very 
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beginning the number of communications was rather small and linked to 
the rejection of communications for reasons of inadmissibility. However, 
there are some cases of admissible communications where the CRC 
Committee has done truly progressive work to protect children�s rights 
(Liefaard & Doek 2015). 

The three categories of communications, as set out above, will be closely 
examined in the following parts. First, inadmissible communications 
concerning three main state parties (Denmark, Spain and Switzerland) will 
be evaluated on the basis of the rights of CRC and its Optional Protocols. 
Second, so-called �discontinuous� communications will be analysed via 
the example of three main country cases (Denmark, Germany and Spain). 
With regard to admissible communications, one part will also provide a 
careful argument based on the child rights violated and the state parties 
concerned (Belgium, Denmark, Spain and Switzerland). Finally, attention 
will brie�y be devoted to cases pending before the CRC Committee.

3	 Case law of the CRC Committee: Inadmissibility

For inadmissible communications submitted by claimants to the CRC 
Committee, Rule 21 of the Rules of Procedures states as follows:

(1)	 Where the Committee decides that a communication is inadmissible, 
it shall, through the Secretary-General, without delay, communicate to 
the extent possible in an adapted and accessible format its decision and 
the reasons for that decision to the author(s) of the communication 
and to the State party concerned.

(2)	 A decision of the Committee declaring a communication inadmissible 
may be reviewed by the Committee upon receipt of a written request 
submitted by or on behalf of the author(s) indicating that the reasons 
for inadmissibility no longer apply.

As such, the investigation is based on a thematic parameter with primary 
reference to three country-wide systems, notably, Denmark, Spain and 
Switzerland.

3.1	Danish case law (7/2016, 32/2017 and 33/2017)

Given that the Third Optional Protocol entered into force on 7 January 
2016, the claimants (adults acting on behalf of children) noted that the 
Danish institutional system in charge of verifying applications for refugee 
status or the granting of a residence permit on humanitarian grounds did 
not take due account of the best interests of the child nor of their physical 
safety.

In case 7/2016 (CRC/C/78/D/7/2016, 9 August 2018) the deportation 
of the claimant and his children to Afghanistan were presented as being 
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in breach of several articles of the Convention (articles 1, 2, 3 and 19). 
However, the CRC Committee pointed out that the statements and evidence 
submitted by the claimants at national level were in part appropriately 
examined by the competent national bodies. Indeed, they exhausted all 
domestic remedies and ensured the protection of the principles of the 
best interests of the child and of non-refoulement. The evidence presented 
by the claimants, however, did not match the motivations introduced in 
the communication submitted to the CRC Committee. The argument that 
returning the children in question to Afghanistan would expose them 
to Taliban forces and further endanger them due to their conversion to 
Catholicism were deemed not to be strong enough to legitimate their 
stay in Denmark. The declaration of inadmissibility under articles 7(e) to 
(f)) of the Third Optional Protocol was motivated by the partial and thus 
satisfactory exhaustion of domestic remedies, as well as the substantive 
grounds offered by the communication. The declaration, however, was 
followed by the state�s decision to suspend the transfer order of the 
claimant and his children to Afghanistan.  

Conversely, in cases 32/2017 (CRC/C/82/D/32/2017, 24 October 2019) 
and 33/2017 (CRC/C/82/D/33/2017, 8 November 2019) the claimant�s 
request to the CRC Committee to assess the reasons for the refusal of 
the competent Danish bodies to accept the claimant�s application for a 
residence permit on humanitarian grounds so as to avoid deportation 
to Albania was examined. In contrast to the previous case, the CRC 
Committee highlighted the fact that domestic remedies had not been 
exhausted. Viewed from a children�s rights-based approach, there also 
were not suf�cient substantive reasons to uphold the national decision. 
The case thus was referred to the concomitant competence of the UN 
Committee for Human Rights. However, it also noted the irrelevance of 
the evidence brought forward by the claimant, thus ultimately concluding 
the communication to be inadmissible under articles 7(d) to (f) of the 
Optional Protocol. This case clearly illustrates the dif�culties faced by a 
claimant to produce proper evidence as well as the locus standi of the child 
as separate from the status of the parents � a dimension clearly stated in 
General Comment 23 (CMW/C/GC/4-CRC/C/GC/23, 16 November 2017) 
(Kilkelly 2020).

3.2	Spanish case law (1/2014 and 14/2017)

As far as inadmissible communications in relation to Spain are concerned, 
two main issues may be mentioned. On the one hand, the age and status 
of the claimant as an unaccompanied minor (of�cial acronym UAM) were 
deemed inapplicable by the Spanish competent authorities. On the other 
hand, reconciling the needs of children in an unstable family context with 
the quality of admissible evidence presented for the protection of the best 
interests of the child can present signi�cant obstacles. In cases 1/2014 
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(CRC/C/69/D/1/2014, 8 July 2015), 8/2016 (CRC/C/78/D/8/2016, 11 July 
2018) and 14/2017 (CRC/C/80/D/14/2017, 14 August 2019) the CRC 
Committee found the communications inadmissible for several reasons. 
In the �rst case, the communication was submitted prior to the entry into 
force of the Third Optional Protocol in Spain (ex article 7(g) of the Third 
Optional Protocol), which immediately excluded the communication. 
In the second and third cases, references were made to age assessment 
procedures, guardianship, European Union (EU) as well as international 
principles granting special protection of children in such conditions. 
This evaluation of the facts combined with the statements made by the 
claimant as to their truthfulness led the CRC Committee to rule on the 
inadmissibility of the communication under article 7(c) of the Protocol.

In case 14/2017 the contribution from a third party (namely, the French 
Ombudsman) also supported the CRC Committee�s reasoning. This was 
possible because the opportunity to include third party interventions in the 
communication mechanism of the Third Optional Protocol is established 
in Rule 23, paragraph 1 of the Rules of Procedure. It has also been outlined 
in ad hoc guidelines prepared and adopted by the CRC Committee. Indeed, 
the Working Group on communications may decide to ask for third party 
interventions or to accept information and documentation submitted by 
third parties. However, the CRC Committee must send a formal written 
request to the relevant third party via the Petitions and Urgent Actions 
Section of the Of�ce of the High Commissioner for Human Rights, 
describing the setting and explaining why the request has been forwarded 
for attention. Also, the speci�c time frame and formal criteria are provided 
by the CRC Committee so as to facilitate support from the third party. 
With the prior consent from the claimant, the third party is charged by the 
Committee to get in contact with the claimant in order to collect relevant 
documents on the case �le. The third party is obliged to neither disclose 
all information contained in the documents nor to divulge sensitive data 
concerning the child or children in question. The CRC Committee could 
disregard the contribution of the third party if these requirements are not 
respected. In the end, the third party intervention is shared both with the 
claimant and the state concerned for written comments in reply, if feasible. 
The intervention and the replies are taken into appropriate account by the 
CRC Committee in formulating its �nal decision on the case.

3.3	Swiss case law (2/2015)

In cases 2/2015 (CRC/C/73/D/2/2015, 26 October 2016) and 13/2017 
(CRC/C/81/D/13/2017, 17 June 2019) the CRC Committee was called 
upon to address the issue of strengthening the implementation of the 
principle of the best interests of the child. Its decisions in these cases were 
based on two concrete factors, namely, (i) detailed evidence that one of 
the two parents were removed from the family and placed in a state other 
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than the one where the child resided (Switzerland); and (ii) that the Swiss 
jurisdictional system ensures that it takes note of the case and rules on its 
merits. A close consideration of these factors led the CRC Committee to 
reject both communications pursuant to article 7(f) of the Third Optional 
Protocol.

4	 Case law of the CRC Committee: Discontinuity

When the CRC Committee positively assessed the preliminary admissibility 
of a communication, which then eventually is followed by the adoption 
of measures by the defendant state aimed at protecting children�s rights, 
the possibility remains that the communication can be discontinued. Rule 
26 of the Rules of Procedure is the key legal basis for this discontinuity, 
providing for the disruption of the function of the CRC Committee. It 
explicitly states that �[t]he Committee may discontinue the consideration 
of a communication, when, inter alia, the reasons for its submission for 
consideration under the Convention and/or the substantive Optional 
Protocols thereto have become moot�.

It should be added that at its 81st session the CRC Committee deliberated 
on the inclusion of a motivated reasoning for discontinuing decisions. 
Case 43/2018 (CRC/C/82/D/43/2018, 1 November 2019) concerning the 
situation of an Iranian family (parents and three children) deals with the 
rejection by the competent Danish authorities of the application for asylum 
and the consequent displacement of the family to Italy on several occasions. 
With the repeated rejection of the application paired with the extreme 
physical and mental health situation of one of the parents, the impact 
on the safety and well-being of the children was clear. Consequently, the 
competent Danish authorities reopened the asylum application procedure 
leading to the granting of refugee status to the claimants, thus making the 
action required by the CRC Committee unnecessary. The communication 
subsequently was discontinued. A similar outcome was reached in case 
35/2017 (CRC/C/78/D/35/2017, 11 July 2018) which concerned a Syrian 
claimant, who had previously received the authorisation for reuni�cation 
with his relatives in Germany. However, the reuni�cation was delayed for 
procedural reasons.

In some instances within the Spanish system (for instance, Case 
18/2017, CRC/C/77/D/18/2017, 8 March 2018; Case 39/2017, CRC/
C/78/D/39/2017, 12 June 2018; and Case 54/2018, CRC/C/82/D/54/2018, 
13 November 2019) it can be noted that claimants complained about the 
inaccuracies around age assessment, which led to the placement of children 
in adult reception centres. These children also were not of�cially listed as 
unaccompanied foreign minors (UAM), which led to their inability to gain 
access to measures dedicated to their protection and general assistance. 
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The intervention of Spanish authorities to correct these errors, however, 
gave the CRC Committee good reason to declare the case discontinued.

5	 Case law of the CRC Committee: Admissibility and related 
decisions

According to Rule 20 of the Rules of Procedures, the admissibility of 
communications is provided for as follows:

(1)	 The Committee shall as quickly as possible, by a simple majority 
and in accordance with the following rules, decide whether the 
communication is admissible or not under the Protocol.

(2)	 The decision to declare a communication admissible may be taken by 
a working group established under the present rules provided that all 
its members so agree.

(3)	 A working group, established under the present rules, may declare a 
communication inadmissible provided that all its members so decide. 
Its decision is to be transmitted to the Committee plenary, which may 
con�rm it without formal discussion, unless a Committee member 
requests such discussion.

(4)	 Where a communication is brought to the Committee on behalf 
of a child or a group of children without evidence of her/his/their 
consent, after consideration of the particular circumstances of the case 
and the information provided, the Committee may decide that it is 
not in the best interests of the child(ren) concerned to examine the 
communication.

Rule 27 is also relevant in this regard:

(1)	 In the event that the Committee �nds that the state party has violated 
its obligations under the Convention or its substantive Optional 
Protocols to which the state is party, it will make recommendations on 
the remedies for the alleged victim(s), such as, inter alia, rehabilitation, 
reparation, �nancial compensation, guarantee of non-repetition, 
requests to prosecute the perpetrator(s), as well as indicate the time 
limit for their application. The Committee may also recommend 
that the state party take legislative, institutional or any other kind of 
general measures to avoid the repetition of such violations.

Where the protection of children�s rights is concerned, the CRC Committee�s 
case law is particularly relevant when considering the admissibility of 
communications � especially in relation to defendants who are state parties 
to the Third Optional Protocol (Geary 2013).

5.1	Belgian case law (12/2017)

In a case concerning Belgium (12/2017 (CRC/C/79/D/12/2017, 5 
November 2018) the CRC Committee argued its decision on admissibility 
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in a complex manner (Erdem Türkelli & Vandenhole 2018). In the case 
there are two parents as claimants, one of Belgian nationality and the 
other of Belgian/Moroccan nationality. Following a ruling by the court of 
�rst instance in Marrakesh recognising the kafala scheme, they applied 
for a visa for their child. However, since the kafala was not considered 
an of�cial legal family relationship in Belgium, the visa application was 
refused on grounds of family reuni�cation. In fact, they refused it on many 
occasions in 2012, 2014, 2015, 2016 and 2018. Between 2016 and 2018 
the parents submitted the communication to the CRC Committee, noting 
a breach of articles 2, 3, 10, 12 and 20 of CRC. They also pointed out 
that Belgium�s position did not comply with the obligations set out by the 
Hague Convention on Parental Responsibility and Protection of Children 
� a convention to which Belgium of course is also a contracting party. 
The CRC Committee�s reasoning was based on procedural and substantial 
matters. Procedurally, the claimants lodged their communication while 
still awaiting a reply from the Belgian authorities regarding an application 
for a visa for family reuni�cation. This could very well have led to the case 
being deemed inadmissible. However, the CRC Committee pointed out 
that previous appeals lodged by family members had already exhausted 
domestic remedies. As for the substantial aspects, the CRC Committee 
found that although articles 2 and 20 had not been violated, articles 3 and 
12 in fact clearly had been violated � regardless of any consideration of the 
child�s age, the degree of maturity and level of understanding. Additionally, 
article 10 had also clearly been violated in that the legal de�nition of the 
kafala has developed signi�cantly, thus amounting to a de facto family 
setting. This particularly is the case if it is related to the need for rapid 
and effective management of family reuni�cation situations dictated by 
migratory conditions. This is in line with General Comment 14 (CRC/C/
GC/14, 29 May 2013) as well as General Comment 23 and the Belgian case 
law of the European Court of Human Rights (European Court) (Mubilanzila 
Mayeka and Kaniki Mitunga v Belgium, 12 October 2006, para 55; Chbihi 
Loudoudi v Belgium, 16 March 2015). 

5.2	Danish case law (3/2016)

The CRC Committee addressed a very sensitive issue in Case 3/2016 (CRC/
C/77/D/3/2016, 8 March 2018, commented by Sloth-Nielsen 2018). In 
this case the claimant was a pregnant mother from Somalia, who requested 
Danish authorities to accept her application for asylum in order to avoid 
deportation back to her country where her newborn child would run the 
risk of being subjected to the practice of female genital mutilation (FGM), 
which is a common practice in her home region Puntland. The CRC 
Committee and the Danish authorities had a tough exchange of views on 
issues such as the expulsion ban (carried out by the Danish authorities), 
the adoption of interim measures (denied by the CRC Committee) and the 
request for discontinuity of the communication (denied by the Committee, 
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although at the time of its formulation the Danish authorities justi�ed its 
scope in the absence of the mother and daughter on Danish territory for 
reasons not further speci�ed by their lawyer). 

With regard to the alleged breach of articles 1, 2, 3 and 19 of the 
Convention, the CRC Committee reasoned that the evidence presented by 
the claimant under article 2 was manifestly unfounded. The Committee, 
however, considered the communication�s claims based on articles 1, 3 
and 19 to be admissible, emphasising the serious risk of the child being 
subjected to FGM if the mother were expelled and returned to Somalia 
(referring also to General Comment 6 (CRC/GC/2005/6, 1 September 
2005) and General Comment 18 (CEDAW/C/GC/31-CRC/C/GC/18, 14 
November 2014). They also noted that there were limited reporting data 
and legislative measures in Puntland to ensure the protection of the child 
� especially when the child would then only be protected by the parent�s 
ability to resist family and social pressures.

At this point it is worth highlighting the aforementioned interim 
measures, which were adopted by the CRC Committee (see Guidelines 
for Interim Measures under the Optional Protocol to the Convention on 
the Rights of the Child on a Communications Procedure). The option 
for interim measures is established in article 6(1) of the Third Optional 
Protocol:

At any time after the receipt of a communication and before a determination 
on the merits has been reached, the Committee may transmit to the state 
party concerned for its urgent consideration a request that the state party 
take such interim measures as may be necessary in exceptional circumstances 
to avoid possible irreparable damage to the victim or victims of the alleged 
violations.

So far, interim measures have been used in order to achieve several 
goals. For one, they are aimed at enhancing the protection of children 
from severe harm while also preserving the legal conditions to prevent 
any further violation during the examination of a complaint by the CRC 
Committee. The interim measures are also instrumental for the integrity 
and effectiveness of the decision to be adopted by the CRC Committee 
on the merits of the case, ensuring that the decision itself does not cause 
harm. Additionally, these measures facilitate the implementation of the 
�nal views and the related reparations. Hence, the interim measures are 
connected to the following conditions, as de�ned in the above-mentioned 
Guidelines:

(a)	 �exceptional circumstances� refers to a grave impact that an action or 
omission by a state party can have on a protected right or on the 
eventual effect of a pending decision in a case or petition before the 
Committee;
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(b)	 �irreparable damage� refers to a violation of rights which, due to 
their nature, would not be susceptible to reparation, restoration or 
adequate compensation. This also implies that, in principle, there is 
no domestic remedy that would be available and effective.

Furthermore, the interim measures require that the risk of threat to the 
child should be imminent and tangible, as well as supported by strong 
evidence. For instance, well-supported evidence would require the 
inclusion of relevant facts about alleged violations, which are then to be 
assessed on a case-by-case basis. Furthermore, the interim measures could 
be adopted at various stages � that is, either at the beginning of the process, 
during the course of the communication procedure, or afterwards when 
the communication is reviewed in light of new information provided. 
Finally, if the state concerned does not implement the interim measures, 
this non-compliance amounts to a violation of article 6 of the Third 
Optional Protocol.

5.3	Spanish case law (4/2016)

There are many cases in which the CRC Committee has declared admissible 
the communications submitted by claimants following the violations 
of children�s rights by Spain. Here, Case 4/2016 (CRC/C/80/D/4/2016, 
15 May 2019, commented by Morlacchetti 2019) is interesting as an 
example, since it can also be compared to several other cases where 
the CRC Committee has reached similar decisions. (See, for example, 
Cases 11/2017 (CRC/C/79/D/11/2017, 18 February 2019, commented 
by Dorber & Klaassen 2019); 16/2017 (CRC/C/81/D/16/2017, 10 July 
2019); 17/2017 (CRC/C/82/D/17/2017, 5� November 2019); 22/2017 
(CRC/C/81/D/22/2017, 9 July 2019) and 27/2017 (CRC/C/82/D/27/2017, 
5 November 2019)). The main topic of these communications relates to 
entry into Spanish territory, which necessitates the implementation of age 
assessment procedures, the placement of children in reception facilities, 
guardianship appointments as well as children�s access to the national 
system for examining asylum applications for refugee status. In the case 
law mentioned above, regardless of questions related to the nationality of 
the (alleged) child (Mali, Côte d�Ivoire, Algeria, Cameroon, Guinea) the 
CRC Committee noted the violation of those children�s rights enshrined in 
the Convention in articles 3, 8, 12, 20(1), 24 and 37, which is in line with 
Committee�s General Comment 6 (CRC/GC/2005/6, 1 September 2005), 
General Comment 22 (CMW/C/GC/3-CRC/C/GC/22, 16 November 2017) 
and General Comment 23 (CMW/C/GC/3-CRC/C/GC/23, 16 November 
2017). These violations concern the inappropriate identi�cation of the 
child, the exposure to risks due to the lack of access to assistance and 
physical safety measures in reception centres, and the lack of procedural 
ef�ciency by the Spanish authorities (excluding the contested ruling that 
the territories of Ceuta and Melilla, through which children also enter into 
the Spanish territory, are not subject to national jurisdiction).
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5.4	Swiss case law (47/2017 and 61/2018)

Finally, the CRC Committee handled two cases concerning Switzerland 
(Cases 47/2017 (CRC/C/81/D/47/2018, 28 June 2019) and 61/2018 (CRC/
C/81/D/61/2018, 28 June 2019)). Here the CRC Committee pointed out 
that the status of the claimants (Angolan and Eritrean nationals respectively) 
as asylum seekers should necessarily imply a careful examination of the 
application by the competent Swiss authorities in order to prevent them 
from being returned to their state of origin. It should also include full 
guarantees for family reuni�cation in Switzerland. The CRC Committee 
thus declared the communication itself discontinuous.

6	 Cases pending before the CRC Committee

Looking at the information collected by the CRC Committee in March 
2020 on the communications submitted as admissible, a mere quantitative 
analysis reveals that the mechanism is more widely used by claimants in 
speci�c countries, including Belgium, Denmark, Spain, Switzerland, 
France, Finland, Germany, Georgia, Ireland, Slovenia, Argentina and Chile. 
These submitted communications often are associated with violations of 
children�s rights and freedoms as these relate to migration and asylum 
applications, critical family situations, children in con�ict with the law, 
health conditions (FGM, corporal punishment in the family and at school) 
(Spronk 2014), and the general protection of the best interests of the child 
(Alston 1994). A �rst case of multiple communications has been forwarded 
to the CRC Committee involving several states (104/2019, Argentina; 
105/2019, Brazil; 106/2019, France; 107/2019, Germany; 108/2019, 
Turkey). In this instance the claimants saw themselves as victims of climate 
change, highlighting the violation of articles 3, 6, 24, and 30 of CRC. They 
noted that the poor measures taken by states to limit pollution not only 
led to a high percentage of CO2 emissions harmful to their health, but also 
damaged the future of younger generations.

7	 Conclusion

The entry into force of the Third Optional Protocol to CRC should be 
considered a signi�cant step for international human rights law, since 
as the most globally-rati�ed Convention it has been given a procedural 
mechanism to ensure greater protection of the rights and freedoms set 
out in it. The CRC Committee�s mandate involves primarily to receive 
communications � categorised as inadmissible, discontinuous or 
admissible � from individuals and groups of individuals complaining of 
the violation of one or more of the rights enshrined in CRC. The recent 
progress report on the functioning of the communications mechanism, 
released by the CRC Committee in October 2019, contains relevant 
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information that allows the assessment of its scope. This report not only is 
limited to the position of the CRC Committee on the violation of children�s 
rights, but has also facilitated a constructive dialogue with the state parties 
concerned in order to evaluate whether the CRC Committee�s decisions 
have been fully or partially implemented. With regard to the latter, it is 
necessary to receive further and more updated information on the follow-
up by states in order to assess whether or not they act in line with the CRC 
Committee�s requests. 

On a general note, the follow-up to the views adopted by the CRC 
Committee has special added value, particularly in relation to admissible 
case law where the monitoring body has ascertained violations of CRC and 
related Optional Protocols. The procedure is described in detail in Rule 
28 of the Rules of Procedure. Apart from common features with other UN 
treaty bodies with individual and collective communication mechanisms, 
the uniqueness of this procedure is the designation of a rapporteur or 
working group to follow up on the views of the CRC Committee:

(1)	 The Committee shall designate for follow-up on views or decisions 
closing the consideration of a communication following a friendly 
settlement in accordance with article 11 of the Protocol a rapporteur 
or working group to ascertain the measures taken by the state party 
to give effect to the Committee�s views, recommendations or decisions 
closing its consideration following a friendly settlement agreement.

(2)	 A rapporteur or working group may make such contacts and take 
such action as may be appropriate for the due performance of their 
assigned functions and shall make such recommendations for further 
action by the Committee as may be necessary.

(3)	 �

(4)	 A rapporteur or working group shall report to the Committee on 
follow-up activities at each session of the Committee.

(5)	 The Committee shall include information on follow-up activities and, 
where appropriate, a summary of the explanations and statements of 
the state party concerned and the Committee�s own suggestions and 
recommendations in its report under article 44, paragraph 5, of the 
Convention and article 16 of the Protocol.

Following the recent assessment released by the CRC Committee with 
respect to the case law concerning Denmark, Spain and Switzerland, it has 
expressed partial appreciation for the �rst two and positive appreciation 
for the third. The common thematic approach of the CRC Committee�s 
views remains on migratory issues, encompassing inter alia the principle 
of non-refoulement, age determination of unaccompanied migrant children 
and family reuni�cation matters, but with some innovative sights.

As per the Danish case law, it is undoubtedly signi�cant that the threat 
of FGM is deemed reasonable grounds to demand asylum. This takes 
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into account a twofold consideration in relation to the implementation 
of the Third Optional Protocol (which had just been rati�ed and entered 
into force in the country concerned). These two considerations are (i) the 
necessity to create the proper conditions in order to hear from the child; 
and (ii) the dif�culties in managing a good defence of the victim (despite 
adequate contact and communication with the counsel) due to the 
refusal to include in its drafting process a collective complaint procedure. 
Meanwhile, the complexity of the migratory issue and the search for a 
legal balancing between private and public interests has powered a lengthy 
reply by the domestic asylum management system and, on a general note, 
a partial ful�lment of the reception of the Third Optional Protocol for the 
appropriate procedural functioning of the national machinery. This also 
depends upon the wording adopted by the CRC Committee for its views, 
which is vague enough to guide the relevant state to report information 
about the measures adopted and to ensure the dissemination of the views. 
In this sense the remedy is neither innovative, concrete and effective 
enough to achieve the targeted results in this speci�c case, nor can it have 
an indirect impact on similar future cases so as to ensure that the violations 
of CRC provisions are not repeated.

With regard to the Spanish case law, the position of the CRC 
Committee highlights the country�s faulty management of migratory and 
asylum procedures involving foreign unaccompanied children. Previous 
communications have dealt with different aspects of the same issue, such 
as the lack of access to asylum proceedings, inaccurate medical testing 
for age determination, detention in migratory centres for adults, and the 
denial of legal recognition of children as migrant and asylum seekers. In 
the case under examination, another aspect was recognised as a violation 
of CRC, namely, the push-back practices carried out by border control 
agents and coastguards to prevent people from entering and seeking 
international protection in the territory. These people are forced to return 
immediately to their country of origin without any guarantees. Hence, 
the CRC Committee�s views con�rm international and national reports 
and investigations into the situation of migrant children in Spain. These 
views also are in line with the observations formulated by the same 
CRC Committee during the interactive dialogue held with the Spanish 
delegation during its last periodic report in March 2018. This stance 
equally emphasises the relevance of the fundamental standards of CRC 
interpreted by the CRC Committee in its General Comments 6, 22 and 23. 
However, the substantive and formal signi�cance of the CRC Committee�s 
views lies in their urgent and unequivocal call to end the automatic push-
back practice of children by Spanish authorities by adopting necessary 
legislative measures as well as administrative tools and procedures to 
protect children�s rights in those special circumstances.
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The Swiss case law in turn could be considered a good practice 
impacting on structural and procedural domestic features within the 
country � the management of migratory issues concerning migrant 
accompanied children being a primary example. Indeed, the reasoning of 
the CRC Committee�s views has been translated into a review of the case 
discussed in this contribution. However, a comprehensive reassessment of 
neither the legal framework and related proceedings governing the release 
of residency permits, nor the protected and safe return of migrants to their 
countries of origin occurred.

It is a matter of fact that landmark positions expressed by the CRC 
Committee in its views of the above-mentioned cases offer substantial and 
formal solutions that need to be adapted and corrected for an authoritative 
impact at the national level. The next step will be to consider whether 
the Third Optional Protocol, with a double reference to case law and the 
implementation of the CRC Committee�s views, should in fact in future 
years be considered a crucial instrument for the effective promotion and 
protection of children�s rights.
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Abstract: The 1996 Constitution of Cameroon tried to put in place a 
decentraliased system of government in order to accommodate Cameroon�s 
diverse communities. The constitutional and political evolution from the 
colonial era up to the present has a role to play in decentralisation efforts. 
The country today faces a number of serious challenges to governance which 
the decentralisation project in the 1996 Constitution was supposed to address. 
Some of these challenges that were discussed during the national dialogue 
that took place in the country from 30 September to 4 October 2019 include 
dif�culties in dealing with the country�s dual colonial heritage, particularly the 
perception of marginalisation by the Anglophone community. Other challenges 
include embracing constitutionalism; tackling minority concerns such as the 
rights of women and indigenous people; curbing ethnic tensions; and managing 
the transition from authoritarian to democratic governance. An examination 
of the constitutional and legal framework of decentralisation under the 1996 
Constitution shows that these issues have not been adequately addressed under 
the current dispensation. There thus is a need for a fundamental constitutional 
overhaul that would provide a more effective decentralised framework for 
administrative, political and �scal decentralisation. The new framework 
should equally entrench the basic elements of constitutionalism such as 
upholding human rights, fostering the separation of powers, the amendment 
of the Constitution and judicial independence. There equally is a need for legal 
safeguards, such as a constitutional court, to guard against the usurpation and 
the centralisation of powers by the central government. Only such elements can 
facilitate Cameroon�s decentralisation efforts and thus ease the accommodation 
of diversity, enhance development, democracy and manage con�ict.

Key words: decentralisation; federalism; constitutionalism; democracy; 
human rights; diversity management
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1	 Introductory remarks 

The raison d�Œtre of decentralisation varies from state to state especially 
as each design is instituted to solve the particular challenges that a 
country faces. In many respects, Cameroon re�ects the paradoxes of 
decentralisation in Africa and the negative consequences it can have on 
development, democracy, constitutionalism, human rights and the rule of 
law, if it is not carefully designed to fully address a country�s underlying 
problems.

The President of Cameroon, President Paul Biya, in a message to the 
country on 10 September 2019 announced the holding of a major national 
dialogue, in a bid to end the three-year long ongoing bloody con�ict in 
the two Anglophone regions of the country, the north west and south 
west regions. Certain resolutions, including recommendations on a need 
for a special status arrangement granting autonomy to the Anglophone 
regions, under a decentralisation framework were arrived at (website of 
the Presidency of the Republic 2019; website of Major National Dialogue 
2019). On 24 December 2019 a Bill to Institute a General Code on 
Regional and Local Authorities in Cameroon (2019 Decentralisation Code) 
was promulgated into law by President Paul Biya. By harmonising laws on 
decentralisation such as Law 2004/017 of 22 July 2004 to lay down the 
Orientation of Decentralisation (Decentralisation Orientation Law), Law 
2004/019 of 22 July 2004 to lay down the Laws on Regions (Law on Regions) 
and Law 2004/018 of 22 July 2004 to lay down the Laws on Councils 
(Law on Councils), it is hoped that the 2019 Decentralisation Code will 
accelerate the decentralisation process in Cameroon. This article examines 
and proposes a more rationalised design for decentralisation in Cameroon, 
along the lines of some of the recent developments around this national 
dialogue and the recently-promulgated 2019 Decentralisation Code. The 
contribution commences with an analysis of the present challenges of 
governance in Cameroon. A summary of the key weaknesses of the present 
constitutional and legislative framework as well as an examination of the 
present Cameroonian identity crisis is made in part 2. Part 3 focuses on the 
present challenges within a rationalised decentralisation framework. This 
entails examining whether Cameroon should opt for a federal system or 
maintain its present decentralised unitary state form. Another important 
issue examined in part 3 is whether the decentralisation framework 
under the 1996 Constitution falls under a constitutionalised framework 
or a non-constitutionalised (legislative) framework and whether this 
aspect has contributed to constitutionalism and reduced the central 
government�s quest for power. Other issues examined in part 3 include 
the need to reinforce political and administrative autonomy. Owing to the 
fact that �scal arrangements are fundamental for a decentralisation design 
to succeed, part 4 focuses on this aspect. Part 5 examines supervision 
and the need for intergovernmental cooperation. Part 6 examines the 
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importance of managing diversity, ethnic and minority issues as well as 
constitutionally entrenching the role of women and traditional authorities 
in a rationalised decentralisation framework. Part 7 envisages dispute 
resolution and implementation mechanisms. The contribution ends 
with some concluding remarks. It is contended that the Cameroonian 
decentralisation process is failing because it was designed to protect rather 
than improve on the status quo.

2	 The present challenges of governance in Cameroon

Cameroon has been faced with several governance challenges since 
independence. These challenges have persisted due to fundamental 
weaknesses of the present constitutional and legislative framework. One of 
the major challenges that impeded governance and democratic rule is the 
Cameroon identity crisis, dominated by the Anglophone problem. This 
part addresses a summary of these key weaknesses and particularly the 
Anglophone problem. 

2.1	A summary of the key weaknesses of the present constitutional 
and legislative framework 

A close examination of the constitutional and legal framework of 
decentralisation under the 1996 Constitution exposes the dominance of 
the powers of the executive, which trickles down through shared rule 
and self-rule elements of the governance architecture of the country. With 
respect to shared rule, the President of the Republic has the discretion 
of appointing 30 of the 100 senators in the country (article 20(2) of the 
1996 Constitution). Most of those appointed are loyal to the Cameroon 
Peoples� Democratic Movement (CPDM) ruling party. This means that the 
President�s control over shared rule is very strong and he can still in�uence 
many decisions of senators. Moreover, the Senate is considered by many 
as undemocratic and a cumbersome institution especially in a time of 
�nancial crisis. 

The executive�s in�uence is also strong over the institutions of self-rule 
such as the regional councils and municipal councils. The President of the 
Republic alone decides on how territorial units should be carved out. At 
the level of regional councils, the Secretary-General is appointed by the 
President, while at the level of municipal councils the Secretary-General 
is appointed by the minister in charge of local and regional authorities 
(referred to as the Minister of Decentralisation and Local Development as 
of 2018). This shows how powerful the executive is over the institutions 
of shared rule and self-rule in the country.

Concerning ethnic and minority issues, as will be examined, there is 
no operational plan and effective strategy to deal with diversity, minority 
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and ethnic issues especially as line ministries consider decentralisation as 
a threat to control over their in�uence as well as resources. 

With respect to traditional leaders and traditional institutions, their 
role remains obscure and this seems to be deliberate. Generally considered 
auxiliaries of the administration, they are attributed limited functions 
or duties by the legal instruments regulating the decentralised system, 
especially the 2019 Decentralisation Code. 

The 1996 Constitution does not accord �nancial autonomy to the 
regions. Financial decisions are taken by the central government and 
imposed on the regions. The main instrument governing �nancial issues 
under the decentralisation architecture is Law 2009/011 of 10 July 2009 
relating to Financial Regime of Regional and Local Authorities (2009 
Decentralisation Law). It purports in section 2 to provide local government 
authorities ��nancial autonomy for the management of regional or local 
interests� (section 2 of the 2009 Decentralisation Finance Law). The regions 
are not consulted in the budget-drawing process and depend on the budget 
drawn up by the central government. Custom duties as well as major taxes 
are collected by the central government and shared to the regions and 
councils. The only source of revenue for local government is property tax, 
business licences, user charges and market fees. In many municipalities, 
there are huge gaps between reported and projected revenues. This is due 
to the many distorted and incoherent decentralisation laws, including the 
Decentralisation Code, related to �nance as well as the poor administrative 
capacity at the levels of bodies such as the Special Council Support Fund 
for Mutual Assistance (with French acronym FEICOM) to enforce the 
payment of taxes. 

Organised local government exists through the organisation and 
functioning of the United Councils and Cities of Cameroon (UCCC) (the 
local government system in Cameroon, country pro�le). The UCCC aims 
at instilling harmony between the councils and to promote development, 
taking into consideration the common interest of all. In this respect, 
councils in divisions may realise joint projects, upon the request from 
the supervisory authority (the state representative), or owing to joint 
deliberations from their respective executive councils. This includes the 
construction of rural roads to facilitate movement as well as other local 
services of importance. In reality the UCCC has not been effective in 
instilling harmony and equitable development in councils because serious 
disparities continue to exist in terms of development among councils.

Supervisory bodies include the National Decentralisation Board (Board) 
(section 2 of the 2008 Decree of the Board) and the Interministerial 
Committee on Local Services (Committee) (section 2 of the 2008 Decree 
of the Committee). Elections Cameroon (ELECAM) supervises the election 
process of parliamentarians, senators, regional councillors as well as 
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municipal councillors. The National Commission on the Promotion of 
Bilingualism and Multiculturalism (the NCPBM), although created in 
2017, also has a role to play in the decentralisation framework of the 
country. A clear examination of the functioning of these bodies shows 
a signi�cant degree of duplicity, overlap and confusion in the role these 
institutions play. 

In an era that has seen the expansion of constitutional review, even in 
Francophone African states, Cameroon has remained reticent to change 
by adhering to a system that is not consistent with modern developments, 
but which covers state institutions from constitutional accountability 
for their inactions as well as actions. As transpires from part 7, the 
Cameroonian constitutional review system demonstrates that the design 
and functioning of the review mechanism can have a positive or negative 
effect on constitutional evolution as well as decentralisation in the country 
(Fombad 2017).

2.2	The present Cameroonian identity crisis as a major challenge 

A problem of major concern that has become acute because of the weak 
constitutional framework on decentralisation is the current Cameroonian 
identity crisis particularly characterised by the Anglophone problem. 
The Anglophone area of Cameroon consists of two of the country�s ten 
regions, the north west and the south west regions. It covers 16  364 
square kilometres of the country�s total area of 475 442 square kilometres 
and has approximately �ve million of Cameroon�s 24 million inhabitants, 
roughly about 20 per cent of this population. It is the stronghold of the 
main opposition party, the Social Democratic Front (SDF), and plays an 
important role in the economy, especially its dynamic commercial and 
agricultural sectors. Most of Cameroon�s oil, which accounts for one-
twelfth of the country�s gross domestic product (GDP), is located off the 
coast of the south west region (Crisis Group Report 2017: 2).

The Anglophone problem dates back to Cameroon�s independence 
period of 1961. However, before delving into the genesis of the Anglophone 
problem, it is important to examine Cameroon�s colonial constitutional 
history.

The present-day Cameroon, as well as some sectors of its neighbours, 
was an outcome of the Berlin Conference of 1884, when it was declared a 
colony of Germany with the name �Kamerun�. It was a German colony until 
a combined French and British military contingent defeated the German 
army in Cameroon in 1916 during World War I and divided the territory 
into two. The French took the larger part composed of about four-�fths of 
the territory, while the British took two small disconnected parts, which 
they labelled Southern and Northern Cameroon respectively. This partition 
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was later acknowledged by the League of Nations and its successor the 
United Nations (UN). The French administered its part via direct rule 
while Britain effectively governed its two disconnected portions as simply 
parts of its nextdoor Nigerian colony. However, under a plebiscite which 
was conducted by the UN on 11 February 1961, the Northern Cameroons 
decided to remain and is today part of the Federation of Nigeria, while the 
Southern Cameroons voted in favour of re-uniting with the former French 
Cameroon which had already gained its independence as the Republic 
of Cameroon on 1 January 1960 (Asuagbor 2004; Awasom 2002; Starks 
1976; Bongfen 1995; Dent 1989; Kom 1995; Kamto 1995). 

After the plebiscite that took place in Southern Cameroons, the then 
Prime Minister, Dr John Ngu Foncha, who led the Southern Cameroonian 
delegation, struggled to arrive at a new constitutional arrangement with 
Ahmadou Ahidjo, the then President of the Republic of Cameroon. This 
constitutional arrangement was to put in place a fairly loose and decentralised 
federation. The negotiating power of the Southern Cameroonians was 
very weak, leading President Ahidjo to make some concessions from their 
proposals by simply amending the 1960 Constitution by an annexure 
termed �transitional and special dispositions�. This happened because the 
Southern Cameroonian delegation may have been politically inexperienced 
as compared to their Francophone counterparts who had the assistance 
from French constitutional law experts. In actual fact, what became the 
Federal Constitution of the Federal Republic of Cameroon was simply a 
law revising the Republic of Cameroon�s Constitution of 4 March 1960. The 
reuni�cation not only brought together people of different backgrounds 
inherited from the English and the French but also a multitude of about 
250 ethnic groups with over 270 various languages. Faced with such a 
mixture of cultural, ethnic and linguistic groups having various aspirations 
and interests, at independence the then government needed to set up an 
institutional framework to manage diversity under an umbrella of unity, 
particularly between Anglophone and Francophone Cameroonians. 
Apparently diversity was not adequately managed under the 1961 Federal 
Constitution as well as under the 1972 Unitary Constitution. Anglophone 
Cameroonians again have not adequately bene�ted from the autonomy 
that was envisaged under this unity under the 1996 Constitution. Never 
before has tension around the Anglophone problem been so acute. It is 
thus important to examine events that reignited this problem. 

From October to December 2016 lawyers and teachers from the north 
west and the south west region went on strike. The requests, especially 
from Anglophone lawyers, ignored until then by Cameroon�s justice 
ministry, were related to the justice system�s failure to adequately utilise 
the common law in the two Anglophone regions. The lawyers requested 
the translation into English of the Code of the Organisation for the 
Harmonisation of Business Law in Africa (with French acronym OHADA) 
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and other legal texts. They objected to the �francophonisation� of common 
law jurisdictions (Crisis Group Report 2017: 9). Concerns of an intentional 
policy of assimilation and �de-identi�cation� gained serious ground before 
2018, especially as Francophone prosecutors and judges with hardly any 
or very little knowledge of the English legal system were appointed to serve 
in the Anglophone regions (Cameroon 2015 Human Rights Report). The 
threatened elimination of the English legal system, widely considered one 
of the last vestiges of the inherited English culture in the country, probably 
is some of the clearest evidence that the overriding policy objective is one 
of unity pivoted on suppression and harmonisation of differences rather 
than the accommodation of such differences. 

Administrative authorities of the deconcentrated administrative areas 
have over the years also been a cause for tensions between the Francophone 
and Anglophone communities in the country. Francophone of�cials from 
the lowest to the highest ranks, who often comprehend and speak very little 
English and usually have little understanding of the culture, are appointed 
to several areas, even remote parts of the Anglophone regions. Having very 
little understanding of the working environment, these authorities have 
loyally carried out political instructions from the central government and 
also served their own interests. In actual fact they have done very little to 
address the real issues of the community in which they are called upon 
to serve. This has over the years generated complaints as well as raised 
suspicion of a deliberate policy of imposing the Francophone culture 
and eradicating the Anglophone culture. Although the of�cial policy 
of bilingualism in the country has for some time now meant nothing 
more than a type of �bilingualism in French�, in the last decade many 
Francophone Cameroonians have now made vital strides to not just study 
English but also to undergo their secondary education in the Anglophone 
regions (Gunme & Others v Cameroon (2009) AHRLR 9 (ACHPR 2009)). 

Secessionist groups have also emerged since January 2017. They 
have taken advantage of the current Anglophone crisis to radicalise the 
population with support from a segment of the Anglophone diaspora. 
While the risk of dividing the country is minimal, the probability of a 
resurgence of the crisis in the form of armed violence is high, as some 
groups such as the Southern Cameroons People�s Organisation (SCAPO), 
the Southern Cameroons National Council (SCNC) and the Southern 
Cameroons Ambazonia Consortium United Front (SCACUF) are now 
clamouring for that approach (Crisis Group Report 2017:15). 

The government has taken several measures since March 2017 to address 
the Anglophone crisis. For instance, on 23 January 2017 the President 
created a National Commission on the Promotion of Bilingualism and 
Multiculturalism (Decree 2017 of the NCPBM). On 30 November 2018 
the President also created the National Disarmament, Demobilisation and 
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Reintegration Commission (Decree 2018/719 of 30  November 2018 to 
establish the National Disarmament, Demobilisation and Reintegration 
Commission).�However, Anglophone Cameroonians criticised the creation 
of these commissions as too little, too late and regretted that nine of 
especially the NCPBM�s 15 members were Francophone Cameroonians, 
that most of them belonged to the older generation and that several were 
members of the ruling Cameroon Peoples� Democratic Movement (CPDM) 
party (Agbaw-Ebai 2017). 

In May 2018 the NCPBM undertook missions to the Anglophone 
regions and held workshops with civil society groups and administrative 
of�cials. The aim was to listen to the concerns of the people especially 
with respect to the Anglophone problem, ethnic as well as minority issues. 
Concerns such as employment opportunities, underdevelopment, poor 
service delivery and the use of English as one of the national languages 
were raised. The NCPBM vaguely promised to channel these problems 
to the government for lasting solutions (Musonge 2018). It is feared that 
if some of these concerns are not taken seriously and incorporated into 
the decentralisation framework through constitutional means, the country 
will still be entangled in the Anglophone problem as well as ethnic and 
minority problems. The NCPBM is handicapped by its remit, which gives 
it no power to impose punitive measures, and restricts it to preparing 
reports and advocating bilingualism and multiculturalism. Some of its 
members have recognised this weakness. It is thus important for the role 
of the NCPBM to be entrenched constitutionally for its decisions to be 
given adequate constitutional importance. 

Other measures taken by the government to curb the identity crisis 
include the creation of a common law section at the Supreme Court and a 
new department for common law at the National School of Administration 
and Magistracy with French acronym ENAM, as well as common law 
departments in some state universities. The government has equally 
recruited Anglophone magistrates mostly in the Anglophone regions 
and over 1  000 bilingual teachers (Crisis Group Report 2017: 12-13). 
However, the leaders of the Anglophone movement are not satis�ed with 
these measures. 

Another initiative undertaken by the government of Cameroon in a bid 
to address the Anglophone crisis is the major national dialogue, which 
was mentioned in the introduction of this contribution. The national 
dialogue convened by the President on 10 September 2019 commenced 
on 30 September 2019 and ended on 4 October 2019 with a closing 
ceremony presided over by the Chairperson of the dialogue, Prime 
Minister Joseph Dion Ngute. The �ve days of deliberations by some 600 
delegates from home and abroad in eight commissions was sanctioned by 
recommendations that were presented to the public during the closing 
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ceremony. The major recommendations included the need to grant a 
special status to the north west and south west regions, in conformity with 
section 62(2) of the Constitution. Other recommendations included the 
need to take speci�c measures to ensure equality of the English and French 
languages in all aspects of national life; the need to reinforce the autonomy 
of decentralised local entities; the need to improve upon the infrastructure 
of judicial services throughout the country; the need to strengthen the 
humanitarian assistance to better serve internally displaced persons; the 
need for double nationality to be granted to the Cameroonian diaspora; 
the need to institute a special plan to reconstruct the con�ict affected areas; 
the need to popularise the head of state�s offer of amnesty to combatants 
who drop their weapons and enter the reintegration process; and the need 
to create a team responsible for mediation with radicalised members of the 
Cameroonian diaspora (Teke, Cameroon Radio Television 10/2019). The 
Prime Minister then dispatched delegations to the two Anglophone regions 
to sensitise the people on the need to accept these recommendations 
(Teke, Cameroon Radio Television 11/2019). There is no gainsaying that 
the national dialogue brought hopes for peace in the two Anglophone 
regions. It is important for some of these recommendations, especially the 
content of the suggested special status, to be de�ned and endorsed by the 
Cameroonian population and henceforth constitutionalised so as to give 
them value. If not, the national dialogue may be considered a waste of time 
and resources and may instead exacerbate more con�ict.

Another step towards resolving the Anglophone crisis is the 
provision of a special status for the two Anglophone regions in the 2019 
Decentralisation Code (section 327). As is subsequently examined, many 
argue that the putting in place of the special status did not respect the 
canons of the implementation of special regimes found elsewhere in the 
world. The special status under the Decentralisation Code provides in 
section 330 for a regional assembly and a regional executive council. The 
regional assembly is to be the deliberative organ of the two Anglophone 
regions. It will be made up of 90 regional councillors. It will be composed 
of a house of divisional representatives and a house of chiefs. The duties 
of the house of chiefs remain obscure. According to section 328 of the 
2019 Decentralisation Code, the special status regime may allow the 
Anglophone regions to participate in the formulation of national policies 
relating the Anglophone education sub-system, decide on development 
projects in both regions and on issues on chiefdoms. However, the use of 
�may� instead of �shall� in section 328 of the 2019 Decentralisation Code 
denies the people of the two Anglophone regions the right to particpate in 
decision making on issues of fundamental importance to their existence.

The introduction of an ombudsman, otherwise referred to as an 
independent public conciliator, in sections 367 to 371 of the 2019 
Decentralisation Code is a welcome innovation and should be applauded. 
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However, his or her appointment should not depend on proposals from 
the representative of the state and the president of the regional council 
(section 368), since most complaints by the people of both Anglophone 
regions are likely to be against these two of�cials. Some analysts, especially 
members of the major opposition party, the SDF, think that the involvement 
of the representatives of the state (appointed governors, senior divisional 
of�cers and divisional of�cers) in the affairs of the Anglophone regions is 
unwelcome. Despite this view, it is argued that there must be some control 
and not usurpation over some mayors, most of whom are interested in 
enriching themselves at the expense of the people.

Another important innovation in the 2019 Decentralisation Code is 
the eradication of the position of appointed government delegate, to be 
replaced by an elected super mayor of the City Council, to be elected 
from his or her peers from councils in the concerned region (section 246 
to 249). This indeed is a positive step in the decentralisation process as 
this will guarantee some certain degree of autonomy in the managment 
of council affairs than before. Despite this positive move, the 2019 
Decentralisation Code restricts the position to an indigene or autochtone 
of the region which may to some extent eliminate potential candidates 
who are not autochtones of that region.

International pressure has been muted, but has nevertheless pushed the 
government to put in place the measures described above (Caxton 2017). 
Measures equally from religious leaders and civil society groups have been 
muted (Crisis Group Report 2017: 15-16). The central government of 
Cameroon seems more sensitive to international than to national pressure. 
Without coordinated, persistent and �rm pressure from its international 
partners, it is unlikely that the government will seek lasting solutions to 
the ongoing crisis. 

Being an Anglophone Cameroonian means that there is a need for 
well-de�ned mechanisms to be put in place for their administrative and 
political autonomy, which is not the case under the current decentralisation 
dispensation. There is a need for the state to recognise the legal culture 
and identity of Anglophone Cameroonians, something that is not the case 
under the status quo.

The politicisation of the Anglophone crisis and the radicalisation of 
its protagonists is due mainly to the government�s response, particularly 
the disregard, denial, repression and intimidation of Anglophone 
Cameroonians. There has been diminishing trust between the government 
and the Anglophone population. The identity crisis has been exploited by 
political actors who have aggravated the population�s resentment to the 
point that probably most Anglophone Cameroonians now view secession 
or a return to federalism as the only feasible way out of the identity crisis. 
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The Anglophone crisis is a classic example of excessive control from the 
centre. First, the crisis has led to restrictions on civil liberties, which have 
become more pronounced since 2013, particularly with the banning on 
demonstrations. It has even served as an excuse for repression, with the 
use of anti-terrorist legislation for political ends, threats against journalists 
and greater control over social media (Crise Anglophone 2017). Second, 
it reveals major governance failures accentuated by a false decentralisation 
and a political system that relies on co-opting traditional chiefs and local 
elites (Crisis Group Africa Brie�ng 101 2014).

3	 Addressing the present challenges within a rationalised 
decentralised framework

In addressing the present challenges within a rationalised decentralised 
framework we �rst consider whether Cameroon should opt for a federal 
system or maintain its current decentralised unitary state form. It is 
equally important to examine whether the decentralisation framework for 
Cameroon is of a constitutionalised or a non-constitutionalised (legislative) 
nature, as well as whether this has contributed to constitutionalism and 
reduced the central government�s quest to centralise power. 

3.1	 Opting for federalism or maintaining the unitary state frame-
work?

The current crisis has increased support for secession and or federalism 
among the Anglophone Cameroonian population. This point of view 
demonstrates how complicated the Anglophone problem has become. 
School closures and ghost town operations could not have continued for 
long without the adherence of a large part of the population (Crisis Group 
Report 2017: footnote 70 page 8). An issue that needs to be addressed is 
whether federalism or the current unitary state disposition may resolve the 
governance issues, including the Anglophone problem. 

Although most Anglophone Cameroonians advocate federalism, there 
is no consensus about the number of administrative units or regions in a 
future federation. Much confusion remains as to returning to a two-state 
federation, as before uni�cation. Some Anglophone Cameroonians are in 
favour of a four or six-state federation to better re�ect the sociological 
composition of the country and to make the idea of federalism acceptable 
to Francophone Cameroonians. There equally are other Anglophone 
Cameroonians who are in favour of a ten-state arrangement to copy the 
current pattern of Cameroon�s ten regions. There equally is a view that 
however many federated states are created, the political capital, YaoundØ, 
should not be made the federal capital or included among the federated 
states (Crisis Group Report 2017: 18; Asuagbor 2004: 497; Awasom 2002: 
427; Starks 1976: 429; Bongfen 1995: 22; Dent 1989: 172; Kom 1995: 
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143-152; Kamto 1995: 10-11). For another category of activists, federalism 
seems to be a better negotiating option in order to achieve at least an 
effective decentralisation, with adequate political, administrative and 
�nancial autonomy in all of the country�s ten regions. This also necessitates 
a complete revision to and the full application of the country�s current laws 
on decentralisation (Crisis Group Report 2017: 18; Yusimbom 2010). 

In as much as several states have opted for a federal system and others 
have opted for a decentralised unitary state arrangement, it is argued that in 
the case of Cameroon, due to several factors especially historical, political 
and most importantly cultural factors, a decentralised unitary arrangement 
is preferable. Maintaining the current 10 regions, 58 divisions and 360 
subdivisions, may be important for the country to promote democracy, 
enhance development, manage diversity, ethnic issues as well as minority 
issues. Such an arrangement may also be important in incorporating 
traditional authorities as well as effective for the enhancement of 
constitutionalism and respect for the rule of law. For such a decentralised 
system to work, however, it may be necessary, as was recommended 
during the national dialogue, to have a constitutionalised asymmetrical 
arrangement or special status arrangement as will be analysed in part 
3.3. It may equally be important to have strong regions with the effective 
establishment of regional councils and also a strong local government 
system, as in the case of South Africa (Powell 2015: 32-52). 

3.2	A more conducive framework: Constitutional versus legislative 
framework 

Assessing the nature and importance of the trend towards the constitutional 
entrenchment of decentralisation in Cameroon is necessary. This trend 
raises important questions and has implications not only for efforts 
towards the constitutional entrenchment of devolved government but is 
equally important for constitutional and democratic governance in the 
country as a whole. 

Regarding the constitutional entrenchment of decentralisation, the 
1996 Constitution of Cameroon, with perhaps the exception of the 
Constitution of the Democratic Republic of the Congo (DRC) of 2005, 
has one of the most exhaustive provisions on decentralisation that can 
be found in any civilian-style or Francophone constitution in Africa. 
The present decentralisation framework under the 1996 Constitution of 
Cameroon indeed is a constitutional one, but a closer look at the provisions 
therein, especially provisions on decentralisation, reveals that there are 
many claw-back clauses. Many very important issues on decentralisation 
are allowed to be determined by subsequent legislation, especially the 
2019 Decentralisation Code. The 1996 Constitution of Cameroon barely 
provides for powers to be shared between the state and the regions but 
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leaves the exact form and nature these are to take to subsequent legislation. 
In fact, although the decentralisation provisions are found in only six 
articles, in at least 13 clauses within these six articles fundamental issues 
of the process are left to be determined by subsequent legislation. For 
instance, article 55(1), after stating that the regional and local authorities 
of the country shall be composed of regions and councils, adds that �any 
other such authority shall be created by law� (article 55(1) of the 1996 
Constitution of Cameroon). 

It is also important to examine whether the number of tiers of 
government in Cameroon is constitutionalised or left to be determined 
by subsequent legislation. Several constitutions are silent on the number 
of tiers of government a country should have. Although this is a common 
phenomenon in Francophone countries, it equally is a growing trend 
in some Anglophone countries. The 1996 Constitution of Cameroon 
provides for two tiers of government, the regional government and local 
government (article 55). It is argued that the security of lower spheres 
of government is guaranteed where their existence is upheld through 
adequate constitutional restraints that have been instituted to check against 
arbitrary usurpation by the central government (Fombad 2018: 15). 

With respect to political decentralisation, as is examined in part 3.3, 
the 1996 Constitution of Cameroon provides for a mix of appointed 
and elected of�cials at the lower tiers of government (articles 57-60). 
Concerning administrative decentralisation, the degree of administrative 
decentralisation is low, due to the cumbersome level of supervisory and 
discretionary powers the 1996 Constitution grants to central government 
over lower tiers of government (article 55(3)). Unlike the Constitutions 
of South Sudan (sections 168 and 175-179 of the 2011 Transitional 
Constitution of the Republic of South Sudan), South Africa (sections 213-
230 of 1996 Constitution of South Africa) and Uganda (articles 178 A and 
190-197 of 1995 Constitution of Uganda) that provide for a high degree of 
�scal decentralisation, the 1996 Constitution does not exhaustively focus 
on �scal decentralisation. This is left to subsequent legislation. 

Regarding elements of constitutionalism, particularly the promotion 
and protection of human rights, the 1996 Constitution, unlike most post-
1990 constitutions, lays emphasis almost completely on civil and political 
rights, although some mention is made of some social and economic 
rights (Preamble). Almost all the fundamental rights outlined in the 1996 
Constitution are only found in the Preamble.

Some major UN treaties have been rati�ed by Cameroon (Of�ce of the 
High Commissioner for Human Rights). Cameroon has signed and rati�ed 
the African Charter on Human and Peoples� Rights (African Charter) 
(Okafor 2007: 248; Diwouta 2012: 21). The country has opted for a 
monistic system with respect to international law: All international treaties 
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Cameroon has approved and duly rati�ed and published are supposed to 
become part of domestic law. International law does not necessarily need 
to be domesticated into national law by another legal instrument since the 
act of ratifying immediately converts the treaty into domestic law. Article 
45 of the 1996 Constitution furthermore confers a higher normative status 
to such agreements or treaties so that they could trump any domestic 
legislative that goes against them, not excluding the 1996 Constitution 
(article 45).

The scope of application and enforceability of human rights under 
the 1996 Constitution thus is limited. Instead of having these rights in 
a well-structured bill of rights, these rights are outlined in the Preamble 
of the 1996 Constitution. The enforceability of human rights under 
the 1996 Constitution is de�nitely wanting. Entrenching provisions of 
decentralisation has not effectively led to the promotion and protection of 
human rights.

On the important issue of constitutionalism such as the amendment of 
the Constitution, the 1996 Constitution provides two ways through which 
a constitutional amendment can be initiated. Article 63(1) stipulates that 
amendments to the Constitution may be proposed either by the President 
or by Parliament. Any amendment proposed either by the President or 
Parliament shall be signed by at least one-third of the members of the 
House of Assembly (article 63(2)). According to article 63(3) �Parliament 
shall meet in congress when called upon to examine a draft or proposed 
amendment. The amendment shall be adopted by an absolute majority of 
the members of Parliament. The President of the Republic may request a 
second reading; in which case the amendment shall be adopted by a two-
thirds majority of the members of Parliament� (article 63(3)). Article 63(4) 
goes further to state that the President may decide to submit any Bill to 
amend the 1996 Constitution to a referendum. An amendment may only 
be adopted if a simple majority of the votes cast in the referendum is in 
favour of the amendment.

In April 2008 the Cameroon National Assembly accepted a revision of 
article 6(2) which, while maintaining the seven-year tenure of the President 
of the Republic, removed the two-term limit. Although the opposition 
parties protested against this controversial amendment, the CPDM, with 
its overwhelming parliamentary majority of 116 seats out of 180, readily 
approved the amendment. In the months following the vote, there were 
widespread riots in the country against the constitutional amendments, 
but these protests were suppressed.

It thus is possible for amendments, under the 1996 Constitution, to be 
readily approved by Parliament which before 2013 was solely composed 
of the National Assembly. In the National Assembly there are no concrete 
measures in place for other political parties such as the major political 
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party, the SDF, to veto unconstitutional amendments. Unlike in the case of 
South Africa, where one level of government cannot unilaterally amend the 
1996 Constitution of South Africa to its advantage (Steytler 2005: 340), 
the 1996 Constitution in the case of Cameroon, before 2013, allowed 
for unilateral constitutional amendments by the executive. Although 
the Senate now is operational, the executive retains the �nal decisions 
of amendments before Parliament. This is a weakness with respect to 
governance especially in relation to the principles of constitutionalism. The 
executive still has powers over the amendment of the 1996 Constitution 
despite the entrenchment of provisions of decentralisation therein. 

A constitution is only as good as the modus operandi put in place for 
ensuring that its provisions are respected by all citizens and violations 
of it are promptly sanctioned. An independent judiciary is provided 
for in articles 37 to 42 of the 1996 Constitution. The notion of judicial 
independence is expressly stated in article 37(2) of the 1996 Constitution, 
which provides that �the judicial power shall be independent of the 
executive and legislative power�.

Although the 1996 Constitution professes to institute for the �rst 
time what it terms �judicial power�, judicial independence is effectively 
neutralised due to the President�s unlimited power to appoint and dismiss 
judges. Perhaps most serious is the fact that the 1996 Constitution does 
not have the force of a supreme, overriding law and as a result there is no 
guarantee of respect for the rule of law.  

As is discussed in part 3.7, the lack of an ef�cient and effective system 
of constitutional review also is one of the principal loopholes of the 1996 
constitutional framework (Fombad 1998: 172-186). Articles 46 and 47 
of the 1996 Constitution give the Constitutional Council the jurisdiction 
to regulate the way in which institutions operate and to mediate on any 
�con�icts between the state and the regions, and between the regions�. 
However, only the presidents of regional executives may forward any 
con�ict related concerns to this organ �whenever the interests of their 
regions are at stake�. However, there is no ef�cient and effective system 
for constitutional review under the 1996 Constitution, despite the 
entrenchment of provisions on decentralisation.

It thus is evident from the above analysis that such entrenchment of 
decentralisation has not signi�cantly reduced the central government�s 
capacity to centralise power. Despite the entrenchment of provisions of 
decentralisation in the 1996 Constitution, the central government is still 
domineering over the affairs of the other branches of government as well 
as local government. 
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3.3	Reinforcing political autonomy 

Reinforcing political autonomy is important with respect to Cameroon�s 
decentralisation process. A rationalised decentralisation system ought to 
promote political autonomy at lower tiers of government if it is to realise 
development, promote democracy, manage diversity, minority as well as 
ethnic issues, incorporate traditional authorities, promote constitutionalism 
and preserve the rule of law. Reinforcing political autonomy has several 
dimensions, which the Cameroonian decentralisation system may be 
tested against. 

In as much as article 14(2) of the 1996 Constitution stipulates that 
both the National Assembly and the Senate, acting as Parliament for 
the enhancement of shared rule, �shall legislate and control government 
action�, they do not operate on an equal basis. The National Assembly and 
the Senate do not possess the same powers. The Senate has less in�uence 
and powers than the National Assembly. This is comprehensible, since the 
senators represent just the regional and local authorities and are either 
elected by indirect universal suffrage or appointed by the President of the 
Republic (articles 20(1) and (2)), whereas all the members of the National 
Assembly are selected through direct and secret universal suffrage and 
represent the entire country (articles 15(1) and (2)).

Although the principle of bicameralism was introduced in the 
1996 Constitution, the Senate only became operational in 2013. The 
Cameroonian Parliament is considered an organ that simply rubber stamps 
what the government tables before it and thus is of little importance to 
the concerns faced by the ordinary populace on a daily basis. The re-
introduction of multi-partysm has not really changed the status quo, 
especially as several of the rules and regulations utilised by the National 
Assembly were introduced during the one-party system era. Another 
reason for this melee is because the tensions among the opposition parties 
and their insigni�cant numbers as compared to the large majority enjoyed 
by the CPDM, the ruling party, has prevented any serious alterations to 
parliamentary procedure. 

There thus is a need for the role of the second chamber to be rede�ned 
so as to give more meaning to shared rule. For instance, appointing 30 out 
of 100 senators is absurd. As in the case of South Africa, some members 
of the second chamber may be elected by the provincial executives while 
others are elected by their respective regional assemblies (Ghai 2015: 
11-12). There may be a need for a special veto power with respect to 
laws concerning the decentralised units in Cameroon as in the case of 
South Africa (sections 76(5)(b)(i) and (ii) of the 1996 Constitution of 
South Africa). If adopted in the case of Cameroon, this may go a long 
way towards reinforcing the autonomy of the senate and subsequently in 
promoting democracy and development.
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There is no rational, legal or logical explanation for the way of 
distribution of councils vis-à-vis the population. The gerrymandering of 
council and sub-divisional council boundaries is an issue decided upon 
by the President of the Republic based purely on political opportunism 
in which the wishes of the people as well as their welfare are purely 
incidental. According to article 61(2) of the 1996 Constitution, the 
President has the absolute discretion to create, recreate, change, name, 
re-name and modify the geographical boundaries of all the administrative 
and political sub-units. The only quali�cation to this, if it could be read 
as one, is article 62(2) of the 1996 Constitution which stipulates that he 
may �take into consideration the speci�cities of certain regions with regard 
to their organisation and functioning�. Articles 2 to 5 of the 2004 Law 
on Councils, article 2 of the 2004 Law on Regions, section 6 of the 2004 
Law on the Orientation of Decentralisation and the 2019 Decentralisation 
Code all reaf�rm the constitutional rights of the President of the Republic 
to create and change administrative and political entities at will without 
consulting anybody or institution. This indeed is a method that is not in 
accordance with contemporary trends of democracy especially as observed 
in states such as Kenya (Murui 2015: 105). 

Two elements are identi�ed by Watts in a boundary demarcation 
exercise: First, there must be participation by the concerned population 
via referenda or other means of making the views of the affected persons 
heard. Second, the process must be objective and transparent (Watts 2008: 
78). In Cameroon where ethnicity is magni�ed, it may be necessary to use 
ethnic identity as a main element in carving the borders as was done in 
Ethiopia (article 46 and 47 of 1995 Constitution of the Federal Democratic 
Republic of Ethiopia). It may also be important to use other non-identity 
factors such as economic viability in demarcating the borders. It is also 
prudent for states to entrust an exercise such as boundary demarcation to 
an autonomous body. In South Africa, for instance, boundary demarcation 
is entrusted to the Municipal Demarcation Board (Fessha & De Visser 
2015: 87). It is also necessary to have such an institution oversee issues of 
boundary demarcation in Cameroon.

The composition of regional councils is also a major concern hampering 
effective self-rule. For instance, article 57(2) states inter alia that �the 
Regional Council shall re�ect the various sociological components of the 
region�, and in clause 3 that �the Regional Council shall be headed by an 
indigene of the region elected from among its members�. The regional 
bureau is also supposed to re�ect the �sociological components of the 
region�. Once again, the 1996 Constitution and the applicable laws dealing 
with these issues contain glaring contradictions and anomalies. 

First, the requirement of respecting the sociological composition of 
the regional council as well as who quali�es as an indigene applies only 
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to regions and not to councils. How can this be upheld when a similar 
condition is not imposed on councils, especially as it is from the council 
membership that the regional council is elected through indirect means? 

Second, the 1996 Constitution as well as other subsequent legislation 
do not give any further de�nition on exactly what is meant by �sociological 
component of a region� or who is an �indigene� (�autochthony� is the actual 
word utilised in the French texts). The question as to who quali�es as 
an indigene has also been raised by authors such as Guimdo (Kamto 
also ponders on the issue of who is an indigene mentioned in Guimdo 
1998: 90). Issues concerning autochthony in the form of politics of place, 
belonging and identity open �ood gates to some of the most controversial 
issues in African politics in that they mostly favour exclusion rather than 
inclusion. This in actual fact leads to fragmentation and polarisation 
rather than fostering national consciousness and unity. In cases where 
autochthonous representation is imposed by the central government at 
the local government level, especially in municipalities, decentralisation 
may not necessarily promote democracy (Moudoudou 2009: 37). Such 
autochthons are more liable to serve the central government�s political 
interests as well as their personnel interests rather than the interests of 
the people. In such a situation decentralisation may instead hamper 
democracy. It thus is important for the issue of autochthony to be well 
de�ned under the 1996 Constitution.

Third, the Cameroonian Constitution builder is concerned about 
having persons and indigenes re�ecting the �sociological components 
of the region� when it concerns decentralised political areas but instils 
no such condition when referring to the origins of personalities such 
as administrative authorities. These authorities hold far more powerful 
and important posts in the deconcentrated administrative areas and 
predominantly control and supervise the activities of decentralised areas. 
It is these administrative authorities of deconcentrated administrative 
areas that have over the years been the main reason for tensions between 
the Francophone and Anglophone communities in the country. There thus 
is a need for conditions on the origins of these administrative authorities to 
be well de�ned under the 1996 Constitution. 

In addition, the President of the Republic�s enormous powers to 
appoint some of the top government of�cials in the decentralised 
political administrative units may actually in�uence the decision to create 
administrative units. In the appointment of these of�cials and authorities, 
the President or his Ministers have no obligation to either consult anybody 
or to consider the political composition of the local government area. 
The consequence therefore is that the people of an administrative unit or 
council area may vote for one party but the President of the Republic and 
his ministers may appoint members from the ruling party, the Cameroon 
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Peoples� Democratic Movement (CPDM), to act either as general manager 
or executive head of the local government executive as well as accounting 
of�cer even in local government areas controlled by opposition parties. 
This is worth comparing with a country such as Zambia, which has taken 
serious strides in lessening the in�uence the ruling party and central 
government have over local government administration. Through the 
Local Government Act of 1991 and the Public Sector Reform Programme 
of 1993, the country has opted for local government choosing competent 
managers rather than relying on political appointments from the central 
government (Chikulo 2008: 1). Amadou thus argues that appointing 
executive heads, particularly government delegates in local government 
areas, as in the case of Cameroon, is a regression to the principle of 
democracy (Amadou 2011: 16; Division for Public Administration and 
Development Management and UN Department of Economic and Social 
Affairs 2004: 5-6). Cameroon may want to opt for such a model as in 
Zambia where competence is given priority to in selecting of�cials at the 
local government level.

In a rationalised decentralisation design it is equally necessary to 
examine how powers may be dispersed symmetrically and asymmetrically 
throughout the country. Symmetric decentralisation entails equally 
dispersing the same powers and authorities from the central government 
equally to all lower spheres of government (Anderson 2010: 54-55). 
Asymmetric decentralisation entails according special autonomy to 
certain regions or a region within a country (Anderson 2010: 54-55). An 
asymmetrical decentralised framework or a special status arrangement, as 
was recommended during the major national dialogue, and included in 
the 2019 Decentralisation Code, may go a long way in addressing the 
Anglophone problem in that such a design will recognise and protect the 
two English-speaking regions� autonomy. The people of the concerned 
regions or units to be granted a special status must take part in the process 
and design of such special status. If well designed and subsequently 
implemented, it may also go a long way towards constitutionally entrenching 
a right to a continuation of their legal system, culture, language and other 
issues such as education. There is a need for a mechanism that warrants 
concurrent and shared powers to exist between the central government 
and local government (articles 146(2)(c), 146(3)(a), 146(3)(b) and 146(5) 
of the 1996 Constitution of South Africa). In the current dispensation, 
the decentralisation design has intensi�ed a system in which Anglophone 
Cameroonians feel as if they are second-class citizens with very limited 
chances of entering into the deconcentrated administrative system. With 
such a decentralisation framework, Anglophone Cameroonians have no 
autonomy whatsoever. Development in the two Anglophone regions, as 
a result of poor governance and central government indifference, has 
lagged further behind than in the other eight regions of the country. Most 



154    (2020) 4 Global Campus Human Rights Journal

Anglophones are also appointed as assistants to Francophone bosses 
(Yusimbom 2010: 27).

Having an inclusive electoral system is necessary in a rationalised 
decentralisation system. The electoral system is considered �the most 
powerful lever of constitutional engineering for accommodation and 
harmony in severely divided societies� (Wolf 2011: 7). An electoral system 
therefore can be designed in such a way so as to facilitate interdependence 
between groups in a fragmented society, as well as cross-communal 
cooperation (Reilly 2004: 2). 

With regard to several indicators of good governance and democracy, 
Cameroon happens to be one of the few African states that is far from 
being classi�ed as democratic. For the presidential election, the system 
used is the �rst-past-the-post system (FPTP), while for electing members 
of parliament a complex system constituted of FPTP and party list 
proportional representation (PR) system is used. In fact, since 1972 
when Freedom House began investigating and providing its �ndings on 
Freedom of the World, Cameroon remains one of the few African states 
that has never been classi�ed as a �not free� zone, even in the 1990s when 
many African states made many efforts to be democratic by instituting 
strong constitutions (Sisk 2017). Since the 1990s, Cameroon has lagged 
behind other African states with respect to putting in place a system of 
government that is transparent, devoid of corruption and accountable to 
its people (2015 Ibrahim Index of African Governance Country Insights, 
Cameroon).

There are approximately 300 registered political parties in Cameroon. 
While several African states continue to make progress towards good 
governance and multiparty democracy, it is argued here that Cameroon�s 
sole genuine effort at organising transparent, free and fair elections began 
and ended in 1992. Since then, elections in the country have been tainted 
with serious fraud and election rigging, as postulated by international and 
national election observers. 

In as much as there are several electoral systems from which Cameroon 
may select, it is argued that the PR system may be preferable as it prevents 
a clear majority from emerging, thus facilitating inclusive decision making 
and creating room for the creation of coalition governments (Wolf 2005: 
62). Cameroon may want to adhere to such an electoral system than 
retaining a complex electoral system that has only led to election rigging 
and, thus, bad governance. 

Another important component of a rationalised decentralisation 
system embraced by most states is the rule of law. The rule of law dictates 
that accessible and comprehensible written laws, be they constitutional 
or legislative, should guide government actions as well as decisions. 
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Moreover, these laws must be fairly and consistently applied to everybody 
by government, including government of�cials, and everyone must have 
access to justice and the enforcement of the laws. Therefore, a commitment 
to the rule of law also necessitates vigilance against the abuse of power 
and corruption (Hedling 2011:17). A commonly practical and agreed 
rather than theoretical conception of the rule of law includes an element 
of justice. Therefore, in addition to the law being predictable, universally 
applicable and accessible, the just legal system gives impetus to the rule of 
law. Apart from merely adhering to the law or the valid enactment of law, 
it must encompass equality and human rights and must not discriminate 
unjusti�ably among various classes of people (Hedling 2011:17). 

Cameroon may promote the rule of law in several ways, most 
importantly by adopting a coherent legal system. The doctrines of judicial 
review, constitutional supremacy and independent oversight bodies can 
indeed solidify such a framework. For instance, the Preamble as well as a 
separate provision of the Constitution of Rwanda accord importance to the 
supremacy of the Constitution and the rule of law (Preamble and article 
200 of the 2003 Constitution of the Republic of Rwanda). Any con�icting 
legislation is considered null and void. Supremacy, therefore, protects and 
gives importance to the rule of law via ample legal structures, checks and 
balances, and the guarantee of rights.

The judiciary, which applies the law to individual cases, acts as the 
guarantor and the guardian of the rule of law. Therefore, a properly 
operating and independent judiciary is essential for the rule of law, which 
necessitates a legal system that is just, promotes the right to fair hearing 
and accessibility to justice (Hedling 2011: 18).

3.4	Strengthening administrative autonomy

Strengthening administrative autonomy is very important for the 
reinforcement for political autonomy as well as the effectiveness of �scal 
autonomy. For administrative autonomy to be strengthened there is a need 
for administrative authority over the setting up of internal procedures, over 
the �ring and hiring of own staff as well as over the salaries of personnel. 

There is no gainsaying that administrative autonomy is weak especially 
at lower tiers of government in Cameroon. Regions as well as councils 
do not have authority over their personnel. The hiring and �ring of staff 
is still coordinated by the central government. Most mayors do not have 
academic quali�cations that allow them to carry out their demanding 
duties especially as there is no provision for this in the 1996 Constitution 
as well as in subsequent legislation. Likewise, the internal procedures of 
local government in Cameroon are still in�uenced by central government 
(Amadou 2011: 28, 37-50; Division for Public Administration and 
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Development Management and UN Department of Economic and Social 
Affairs 2004; Ndiva 2011: 513-530; Fru 2016: 2-3). Furthermore, the 
central government still in�uences the determination of the salaries of local 
government authorities and of�cials (Decree 2015/406 of 2015 relating to 
Indemnities of Government Delegates and Mayors; AIMF 2015: 7).

For administrative autonomy to be reinforced there is a need for 
administrative authority over the setting up of internal procedures. If 
lower spheres of government in Cameroon are given the mandate to put in 
place their own internal procedures, there is a chance for them to respond 
to the demands of their localities (OECD & Mountford 2009: 26-27). 
For instance, countries such as South Africa have put in place ef�cient 
modalities for lower spheres of government to establish their internal 
procedures, which have gone a long way towards enhancing better service 
delivery and thus the enhancement of democracy, development as well as 
in curbing con�ict (Sokhela 2006: 211-220). Such a measure may be very 
necessary in Cameroon for more ef�cient administrative autonomy.

There equally is a need for administrative authority over �ring, 
training and hiring of own staff. Lower spheres of government may not 
effectively and ef�ciently deliver on their mandate if they use employees 
from the public sector especially those over whom they have no control. 
Nevertheless, for lower spheres of government as in the case of Cameroon 
which may �nd dif�culties in retaining and attracting skilled staff, it may 
be important for the central government to step in and put in place a 
deployment scheme whereby some national government staff are sent 
to these lower spheres of government. Once these lower spheres of 
government have put in place their personnel structure, setting up a code 
of conduct, which needs to be made public, is necessary, which will go a 
long way towards ensuring that these public of�cials are disciplined and 
assiduous (UN Habitat 2007 mentioned in Chingwata 2014: 70). Countries 
such as Kenya and Uganda have accorded administrative authority to local 
government with respect to hiring, training and �ring staff and this has 
gone a long way in enhancing development, democracy and equally in 
curbing con�ict (Department of International Development 2002: 4-7). 
Professionalisation through the training and adequate staff recruitment 
for ef�cient local government that may accommodate diversity, manage 
minorities, enhance development as well as promote democracy is also 
important in Cameroon. Therefore, it is instrumental to improve on the 
curriculum of Cameroon�s Local Government Training Centre with French 
acronym CEFAM, created by Presidential Decree 77/497 of 7 December 
1977. Mayors need a combination of academic as well as professional 
training to accomplish their very demanding task at the local government 
level. 
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Administrative authority over salaries of personnel of lower tiers of 
government in Cameroon is also very important. This entails having 
authority over putting in place the salary scales of local employees which 
may go a long way in attracting and retaining skilled personnel (Rodriguez 
& Tijmstra 2005: 6). For instance, a lower sphere of government such 
as local government may vary salary levels on the basis of scarcity of a 
speci�c skill, performance or with respect to profession. However, the 
power to put in place salary scales at lower spheres of government should 
be exercised with caution so as to avoid resource wastage and corruption 
(Siegle & Mahony 2006: 138). Therefore, in a rationalised decentralisation 
design for Cameroon it may be necessary for central government to clearly 
de�ne modalities whereby lower spheres of government, especially local 
government, may set salary levels for their staff. Countries such as Kenya 
(Department for International Development 2002: 4-7) and South Africa 
(Rodriguez & Tijmstra 2005: 6) have accorded powers to lower spheres 
of government with respect to setting salary scales for personnel. This has 
contributed to administrative ef�ciency at the local government level.

4	 The necessity for �scal and resource management 
autonomy

Fiscal arrangements are also important for a rationalised decentralisation 
design because without enough �nancial resources it would be impossible 
for lower spheres of government to carry out their duties judiciously. Fiscal 
decentralisation refers to the degree to which certain central executives 
give lower spheres of government �nancial autonomy (Anderson  
2010 : 2-5). Delaying or omitting �scal decentralisation renders political 
and administrative decentralisation ineffective. It is important for the 
assignment of expenditure to accompany the assignment of competencies 
and tasks. This part thus examines the importance of �scal and resource 
management autonomy in a rationalised decentralisation design especially 
in Cameroon.

The �nancing modus operandi provided under the decentralisation 
framework in Cameroon is not working. Book �ve of the 2019 
Decentralisation Code focuses on the �nancial regime of regional and 
local authorities. The distorted way in which revenue is distributed and 
the widely differing nature of municipal and urban councils have resulted 
in serious inequalities in development and have led to con�ict in some 
parts of the country (World Bank 2011: 8-16). The consequences of this is 
that smaller councils with very limited resources are faced with dif�culties 
in carrying out their fundamental statutory responsibilities, especially 
the responsibility under section 28 of the Financial Regime Law to issue 
certain compulsory payments (World Bank 2011: 11-14). In addition to 
this, lower spheres of government do not have adequate �nancial raising 
and borrowing powers. Intergovernmental transfers also remain weak. It 
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thus is important to bring in the example of South Africa with respect to 
how adequate �scal and resource autonomy may interplay in a rationalised 
decentralisation design for reinforced political and administrative 
autonomy. This may better inform constitution builders in establishing a 
rationalised decentralised design for Cameroon.

Some states such as South Africa allow lower spheres of government to 
raise their own �nances. The 1996 Constitution of South Africa states that 
the designation of administrative and political functions and powers to 
lower spheres of government must be accompanied by adequate �nancial 
means (section 214(2)(d); Conyers 1986: 91; the local government system 
in Rwanda, country pro�le). This therefore implies that local government 
should be endowed with adequate �scal powers and authority to carry out 
the duties and functions attributed to it by the Constitution. This in no 
way means that that central government should relinquish control over its 
main �nancial instruments by highly devolving �scal autonomy to local 
government as argued by Bahl and Lin (Bahl & Linn (1992) mentioned in 
Stanton 2009: 246). Should this happen, it may be dif�cult to adjust levels 
of in�ation that may be aimed at reducing imports or stimulating imports. 
It also becomes complicated to pass structural tax reforms or to increase 
revenue in order to reduce the national budget de�cit (Bahl & Linn (1992) 
mentioned in Stanton 2009: 246).

It therefore is important to take into consideration three major 
elements in enhancing a �scal decentralisation design for Cameroon. The 
�rst element is the assignment of responsibility to lower levels to raise 
revenue (Shah 1994: 15-18). The second element is the assignment of 
responsibility for expenditure or in other words assigning responsibility 
to a level or levels to pay out money for services. The third element is 
intergovernmental transfers, which focuses on how various tiers of 
government equalise imbalances and share revenues. To ensure that the 
administration effectively carries out its duties, the propensity to assign 
competencies and tasks must follow or accompany the assignment 
of responsibility for expenditure. If all taxing authority is vested in the 
national government, this may result in undesirable consequences 
(Anderson 2010: 2-3). For instance, by separating spending powers from 
the revenue-raising authority may obscure the nexus between the gains or 
bene�ts of public expenditure and its cost, which are the taxes levied to 
�nance them, so that the separation does not encourage �scal responsibility 
among politicians and their electorate at the local level (Shah 1994: 15-
18). If the Constitution confers too much responsibility for raising taxes 
to local government, the central government may have dif�culties with 
macro-economic development planning (Anderson 2010: 2-3).

It thus is important for constitution drafters to further take into 
consideration two major elements when deciding whether to give the 
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tax raising and spending responsibility to local government. First, local 
government should be allowed to collect sub-national revenues from their 
local residents linked to bene�ts obtained from local services. Ensuring 
that there is a nexus between bene�ts received and taxes paid forti�es the 
accountability of local administrators and equally governmental service 
delivery (Anderson 2010: 41). Second, revenues allocated to the local 
governments should be adequate to �nance all locally-provided services 
that mainly pro�t local residents (Anderson 2008: 35-36).

An imbalance often exists between spending and taxing at the levels 
of government, especially lower spheres of government, in that the 
central government usually collects the greatest share of taxes but assigns 
enormous spending duties to the local level (Anderson 2010: 34). 
Horizontal imbalances, which are imbalances between sub-national levels, 
exist (Anderson 2010: 6). Pre-transfer �scal de�cits, also known as vertical 
imbalances, equally occur (Anderson 2010: 6). Usually lower tiers of 
government are not entrusted with the same revenue raising capabilities, 
especially as wealthy residents cannot live in every region, nor do they 
all have the same needs. Some regions demand more services than others 
while some are more populated than others. To adjust such imbalances, 
there thus is a need for intergovernmental transfers, vertically (Bird 2010: 
1), if the payments are from the central government to lower spheres 
of government and horizontally (Ahmad 1997: 6), if these transfers 
are between sub-national governments. There may equally be grants 
transferred from the central government to lower tiers of government, 
which may go a long way towards making local government in countries 
autonomous (Anderson 2010: 58).

It also is important for the role of the Presidency, the Prime Ministry, 
the Ministry of Territorial Administration (MINAT), the Ministry of 
Decentralisation and Local Development, the National Anti-Corruption 
Agency with French acronym CONAC, the directorate-general of 
taxation, budget and customs to reinforce the role of FEICOM in the 
�scal decentralisation agenda of the country so as to curb corruption and 
resource wastage for ef�cient administrative and political decentralisation. 

5	 The need for supervision and intergovernmental 
cooperation 

A meaningful consultative mechanism between central and local 
government is important in a rationalised decentralisation design. 
Cooperative governance and consultative mechanisms have become 
imperative for an ef�cient and effective local government system to ensure 
that the concerns as well as the views of the community are fully re�ected 
and catered for in local governance. This part examines the importance 
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of supervision and intergovernmental cooperation in a rationalised 
decentralisation design.

In Cameroon there is no exhaustive chapter for intergovernmental 
relations in the 1996 Constitution. The President of the Republic and 
the Minister of Decentralisation and Local Development are in charge 
of driving the entire decentralisation agenda. This is done with a 
National Decentralisation Board (Board) chaired by the Prime Minister, 
which is supposed to be monitoring and assessing the implementation 
of decentralisation (section 78 of 2004 Law on the Orientation of 
Decentralisation Law; Composition of National Decentralisation Board in 
of�cial website of the Presidency of the Republic of Cameroon). An inter-
ministerial Committee on Local Services (Committee) is responsible for 
the preparation and monitoring of the allocation of powers and resources 
to local government entities. What is disturbing again here is that all these 
bodies for supervising and monitoring the decentralisation process are 
primarily constituted of authorities nominated by central government with 
very limited opportunities accorded for the views of other stakeholders, 
the community or even local government. Their functions overlap, leading 
to a waste of funds and corruption.

Some countries have constitutionally entrenched such cooperative 
governance and consultative mechanisms; some have put in place 
institutions to oversee cooperative governance and others have developed it 
through practice. A case worth emulating is Zimbabwe, where consultative 
mechanisms are entrenched in the 2013 Constitution. Chapter 3 of the 
Constitution of South Africa focuses on cooperation, and has even gone 
further to put in place the Intergovernmental Relations Framework Act 
13 of 2005 which governs the functioning of the provincial premiers� 
intergovernmental forums, the functioning of district intergovernmental 
forums and the functioning of the technical support structures controlling 
political intergovernmental structures (Intergovernmental Relations 
Framework Act 2006: 5).

In Cameroon both the Board and the Committee are supposed to play a 
supervisory role by ensuring that the decentralisation process is effectively 
carried out, especially the equitable development of impoverished areas. 
These bodies also have the responsibility to ensure that issues such as 
minority, ethnic and diversity concerns, as well as the incorporation of the 
traditional governance system into the decentralisation agenda, are upheld. 
These structures, however, simply extend the powers of the executive 
and operate as deconcentrated units. Cameroon may want to emulate the 
example of South Africa for effective supervision and intergovernmental 
relations.

On the important issue of organised local government, Part VII of 
the 2019 Decentralised Code focuses on decentralised cooperation, 
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groupings and partnerships. In this respect, organised local government or 
decentralised cooperation is feasible where there is an agreement between 
two or more councils, especially when they decide to merge their different 
resources with an aim of attaining common objectives (section 94(1) of 
the 2019 Decentralisation Code). Such a cooperation may be carried out 
between Cameroonian councils or between Cameroonian councils and 
councils of foreign states (section 94(2) of the 2019 Decentralisation 
Code).

In a bid to achieve inter-council cooperation, councils of the same 
division or region may, by at least a two-thirds majority of the decision of 
each council, create a union (section 104(1) of the 2019 Decentralisation 
Code). Such a council union shall be set up by agreement by the mayors 
of the concerned councils (section 104(2) of the 2019 Decentralisation 
Code). The bodies of the council union shall be constituted of a union 
board and a union chairman (section 106 of the 2019 Decentralisation 
Code).

The United Councils and Cities of Cameroon (UCCC) is an association 
created by the councils and cities in Cameroon in 2003. The UCCC was 
formed from the merger of the Cameroon Union of Towns and Councils 
and the Cameroon Association of Towns (local government system in 
Cameroon, country pro�le). From its appellation, city councils and 
councils constitute the membership of the UCCC and are represented 
therein by government delegates in the case of city councils, and by 
mayors in the case of councils. These members put together, constitute 
the UCCC assembly at the national, regional and divisional levels, from 
which is elected the executive bureau at that level. In reality the UCCC has 
not been effective in playing a role in the development of councils because 
serious disparities continue to exist in terms of development among 
councils. There therefore is a need for Cameroon to follow the examples 
of South Africa and Zimbabwe, of which the most salient features were set 
out earlier, for effective organised local government. 

6	 Rede�ning the role of women, ethnic and minority groups 
as well as traditional rulers in the decentralisation process

This part advocates the need to rede�ne the role of women, ethnic and 
minority groups in a rationalised decentralisation design. The part equally 
examines the need to rede�ne the role of traditional rulers in a rationalised 
decentralised design. 

6.1	Reinforcing the role of women 

The status of women and their active involvement in the decentralisation 
process are not adequately addressed by the 1996 Constitution. It has been 
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established that Cameroonian women indeed face many cultural barriers 
as far as being involved in decentralisation is concerned. The poor rate at 
which women participate in public life and especially politics is further 
complicated by the fact that men are given more attention when it comes 
to higher educational opportunities and are favoured for administrative 
duties, while women, even those who went to school, are prepared to 
be better housewives (Mufua 2014; Lauzon & Bossard 2005: 8). For 
women to actively take part in the decentralisation process � especially 
decision-making positions � as well as in politics in Cameroon, they need 
to seriously participate in the registration and voting process for elections 
in the country. 

There is no gainsaying that women in Cameroon outnumber men 
with respect to population statistics, which already gives them an added 
advantage. However, they are less active in the political domain (Mufua 
2014). Women�s underrepresentation in issues of governance, especially 
with respect to political affairs and development at the national as well 
as lower spheres of government, will only get worse if concrete measures 
are not taken for the constitutional entrenchment of their role in these 
domains. Apart from the case of South Africa, countries such as Zimbabwe 
and Kenya have already taken steps in this regard (sections 3, 13, 14, 
17, 24, 56, 68, 80, 124, 157, 194 and 269 of the 2013 Zimbabwean 
Constitution; articles 21, 27, 97, 98, 100, 127 and 232 of the 2010 Kenyan 
Constitution).

6.2	Emphasising the importance of diversity, minority and ethnicity 
issues

The Preamble to the 1996 Constitution stipulates that the �state shall 
ensure the protection of minorities and shall preserve the rights of 
indigenous populations in accordance with the law�. Article 1(3) of the 
1996 Constitution adds that the of�cial languages of the country shall be 
English and French with both having the same status (article 1(3)).

Section 2(2) of the 2004 Orientation of Decentralisation Law states 
that the Cameroonian decentralisation framework is designed to act as 
a major medium for the promotion of diversity issues at the local level. 
It is argued that the scope for the decentralisation framework under the 
1996 Constitution to serve as a platform from which to resolve diversity 
issues, as well as ethnic and minority issues, is limited (World Bank Report 
63369-CM 2012: 31). 

In opting for a top-down centralised symmetrical decentralisation 
design, the Cameroonian Constitution builder fails to address diversity, 
minority and ethnic issues, particularly the Anglophone problem as well as 
discrimination faced by disabled and indigenous people, women and the 
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youth. An important aim of a good constitutional system, especially the 
design of the decentralisation framework, is to ensure that issues of equity, 
inclusion, diversity, equality and differentiation of all citizens are catered 
for. For instance, the 1996 South African Constitution indirectly protects 
marginalised cultural and linguistic groups (section 9(3)). Recognition is 
of�cially accorded to 11 languages (section 6(1)). Even though some other 
languages are not of�cially recognised as such, the Pan-South African 
Language Board (PanSALB), created under the South African Constitution, 
has the duty to promote and create conditions for the development and 
use of these languages, such as the Khoi, Nama and San languages (section 
6(5)). The 1996 Constitution of Cameroon in several instances is weak 
in addressing some of these issues but for the major part completely 
ignores them while hoping that they would be resolved automatically or 
fortuitously. Therefore, equally entrenching the promotion and protection 
of the rights of these groups in the 1996 Constitution of Cameroon is 
important. Ensuring that the rights of these minority groups are adequately 
protected and promoted in practice is equally, if not more, important.

6.3	Asserting the role of traditional authorities  

Traditional authorities in Cameroon are classi�ed under the existing legal 
framework into three categories, namely, �rst-degree chiefs, second-degree 
chiefs and third-degree chiefs. Also generally considered as auxiliaries of 
the administration, they are not attributed any particular functions or 
duties by any of the legal instruments regulating the decentralised system. 
Under the Special Status arrangement (Part V of the 2019 Decentralisation 
Code) the 2019 Decentralisation Code provides for a House of Chiefs in 
both Anglophone regions (section 337 of the 2019 Decentralisation Code).

In the author�s view traditional authorities have to play an important 
role in accelerating the decentralisation process in Cameroon. A reform of 
traditional chiefdoms is underway in Cameroon (JosuØ 2018). The current 
reform of traditional chiefdoms aims to confer on the traditional chiefs a 
status compatible with the speci�c nature of their missions and adapted 
to the institutional evolution of the country (JosuØ 2018). Traditional 
authorities will henceforth be important actors in the supervision of socio-
economic and developmental activities of the populations, under the 
supervision of the administrative authorities (JosuØ 2018). If the role of 
traditional authorities in Cameroon is constitutionalised and well de�ned 
as in the case of South Africa (Bizana-Tutu 2008: 7; sections 211(1) & (2) 
of the 1996 Constitution of South Africa; the Traditional Leadership and 
Governance Framework Act 41 of 2003) and also Zimbabwe (Makumbe 
2010: 88; Chingwata 2016: 20), they may indeed become important 
actors in helping local government in development, con�ict management 
and service delivery.
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7	 	Envisaging dispute resolution and implementation 
mechanisms

An important element for enhancing constitutionalism, the respect of 
the rule of law and hence adequate decentralisation is the presence of an 
umpire (usually the courts and/or a referendum). This umpire � usually 
the Constitutional Court or council, as the case may be � is entrusted 
with the duty of upholding the Constitution and ruling on disputes 
between the various spheres of government (Kincaid 2011: xxvii). This 
part suggests a rationalised design for the composition and functioning of 
the Constitutional Council (Council) of Cameroon.

7.1	The composition of the Constitutional Council

According to article 51 of the 1996 Constitution, the 11 members of the 
Constitutional Council are appointed by the President of the Republic. 
Besides the 11 members mentioned above, former presidents of the 
Republic shall be ex of�cio members of the Constitutional Council for life. 
In case of a tie, the president of the Constitutional Council shall have the 
casting vote.

Three observations may be made about these constitutional provisions 
with respect to who can be nominated, on what basis such appointments 
are made and who makes these appointments. First, the competence, 
effectiveness and independence of a Constitutional Court judge depend on 
an appointment procedure with clearly transparent criteria and established 
objectives that are based on elements such as integrity, quali�cations 
and competence. Copying from the 1958 design, article 51 of the 1996 
Constitution of Cameroon simply states that the �members shall be chosen 
from among personalities of established professional renown� and �must 
be of high moral integrity and proven competence�. This means that they 
need not be jurists to qualify as judges (Fombad 2017: 84). It is thus 
argued that, because of their training in and capacity for analytical critical 
legal thinking and reasoning, jurists will make more rational and effective 
judges than merely personalities of established renown who are not jurists. 

Second, the original 1996 Constitution�s formulation of article 51(1) 
stipulated that members of the Council were to be designated for a �non-
renewable term of of�ce of 9 (nine) years�. This provision was revised 
in 2008 by the President of the Republic, in favour of an open term, 
when he decided to remove the two-term presidential term limit from 
the Constitution. This is a drift from the 1958 French design which, at 
�rst glance, gives the impression that this encourages the general will to 
expunge term limits from the Constitution. In spite of the open term, 
section 18 of Law 2004/004 of 21 April 2004, which lays down the rules 
and regulations concerning the membership of the Constitutional Council 
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(2004 Law on Membership of the Council) provides that the Council �by 
a majority vote of two-thirds of its members may, of its own motion or 
at the request of the designating authority and following an adversarial 
procedure, terminate the appointment of a member�. This demonstrates 
that although it seems that the members of the Council have an open term 
limit, their term limit can be terminated not only by the President of the 
Republic but also by the Council. 

Third, unlike in several states such as South Africa and Brazil (Shankar 
2013: 92-93), all 11 members of the Council are appointed by the President. 
Although it is stated in the provision that the President of the Republic 
directly appoints only three members and the others are to be �designated� 
by other personalities such as the president of the National Assembly, the 
president of the Senate and the Higher Judicial Council, the reality is that 
the President through the ruling CPDM in�uences the appointment of all 
members of the Council. Similarly, the Higher Judicial Council is chaired 
by the President and co-chaired by the Minister of Justice. They both 
decide on its agenda and when it is to meet. In a nutshell, the President of 
the Republic �nally decides on who quali�es as a member of the Council 
(Fombad 2017: 84; Bastos 2016: 176-179). This should not be the case. It 
may be necessary for leaders of political parties represented in the National 
Assembly to complement a well-constituted Higher Judicial Council in the 
selection of members of the Council.

Before 2018 the Supreme Court played the role of the Council. The 
legality of having this body play the role of the Council was questionable. 
Article 51(5) of the 1996 Constitution expressly states that �[t]he duties of 
members of the Constitutional Council shall be incompatible with those 
of members � of the Supreme Court�. However, for 22 years judges of 
the Supreme Court acted as the Council without any consideration of this 
express prohibition. More dif�culties arose from the various ways in which 
the judges of the Supreme Court were selected.

Generally the Supreme Court, while it acted as the Council, sat in a panel 
of joint benches, which in principle was composed of at least 19 judges. 
The way in which the judges were appointed was not based on transparent 
and objective criteria that relied on elements such as integrity, competence 
and quali�cations. The appointments were made by the President of the 
Republic, supposedly based on recommendations from the Higher Judicial 
Council, which is chaired by the President of the Republic with the Minister 
of Justice as deputy chair. The judges were usually selected from among 
those who had reached the highest rank in the judiciary (usually from the 
fourth grade to the exceptional grade). Attaining the grade that quali�es a 
judge to be appointed to the Supreme Court, however, does not depend 
on integrity, competence or even proven record, but rather on loyalty 
to the CPDM, the party in power. Similarly, although senior judges are 
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supposed to retire at the age of 65, this requirement may be waived by the 
President of the Republic especially in his favour. Such absolute powers of 
the President extend to determining the allowances and salaries of judges. 
As in other states in Francophone Africa, the salaries and allowances of 
judges have been unrealistically increased to in�uence the decisions of 
judges with respect to electoral disputes (Fombad 2004: 361-397).

The 1996 Constitution allows for a situation whereby the Council is 
composed of personalities who are appointed in a particular way. Before 
2018 the judges of the Supreme Court virtually served at the pleasure of 
the President of the Republic and doubled as members of the Council. 
It could hardly be predicted who among the many judges was to sit in 
the panel of joint benches, which carried out the duties of the Council 
because the president of the Supreme Court had the free will to appoint 
who he wanted to be a member of any of the divisions and benches. For a 
state that claims to be democratic, there is a need for a provision that the 
composition of these bodies should re�ect not only integrity but equally 
the ethnic, religious and gender diversity of the country. 

7.2	 The functioning of the Constitutional Council 

In making suggestions on how the Council may better function it is 
important to address the scope of its review powers, access to this body and 
the nature of opinions and decisions. With respect to the scope of review 
powers reserved for the Council, one of the major factors to an effective 
system of judicial review is the powers accorded to such a body. The ambit 
of matters that the Council is empowered to handle is regulated by articles 
46 to 48 of the 1996 Constitution and Law 2004/004 of 21 April 2004 
on the organisation and functioning of the Council. An overview of these 
laws demonstrates that the Council has been accorded jurisdiction over 
advisory and contentious issues. The provisions on contentious issues are 
more elaborate and provide that the Council may carry out constitutional 
review in three major areas: First, it can intervene in the situation of 
con�icts of competence between certain state institutions; second, it 
can ensure the regularity of elections; and third, it has a general power 
of review of the constitutionality of laws, agreements and treaties. The 
Council has not been effective in carrying out these objectives. There thus 
is a need for the Council to be effective in carrying out these objectives.

With respect to access to the Council, the issue of constitutional 
justice happens to be one of the major weaknesses of the French 
1958 Constitutional Council design adopted by Cameroon in all its 
constitutions (Fombad 1998: 186). In general, cases may only be referred 
to the Council by the President of the Republic, the presidents of both 
the Senate and National Assembly, one-third of members of the Senate 
or one-third of members of the National Assembly. The major exception 
here relates to electoral disputes. In this respect, article 48(2) of the 1996 
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Constitution stipulates that any cases in respect to electoral disputes, or 
parliamentary or presidential elections may be brought before the Council 
by �any candidate, political party that participated in the election in the 
constituency concerned or any person acting as government agent at the 
election�. When confronted with cases involving electoral disputes, the 
Council instead has focused on procedural loopholes and sanctioning 
non-compliance with �ling requirements than with carefully investigating 
and sanctioning violations of electoral laws as well as other violations that 
emanate from the electoral process (AD Olinga mentioned in Fombad 
2017: 92). There is a need for the Council to go beyond such a scope and 
examine more substantive issues involving electoral disputes.

Concerning the nature of opinions and decisions, rulings of the Council 
may take the form of a decision or an advisory opinion. However, the 
way in which this provision was drafted leaves a lot to be desired. For 
instance, article 50(1) of the 1996 Constitution stipulates that decisions 
of the Council are not subjected to appeal and are binding on all judicial 
authorities, military of�cials, administrative of�cials, public of�cials as 
well as all corporate bodies and natural persons. Article 50(2) further 
states that �a provision declared unconstitutional may not be enacted or 
implemented�. The utilisation of the permissive �may� appears to mean that 
the Council is not obliged to nullify legislation that is inconsistent with the 
1996 Constitution, yet the purpose of the whole section is to ensure that 
any legislation found to be inconsistent with the 1996 Constitution is not 
adopted. From all indications this means that the powers of the Council 
with respect to constitutional review are limited, which should not be the 
case.

8	 Concluding remarks 

Cameroon�s constitutionally-entrenched mechanism needs to intentionally 
provide a clear direction of the scope and nature of decentralisation and 
not by way of claw-back clauses, in order to allow important issues of 
constitutional importance to be decided by the President of the Republic, 
as this indeed is a recipe for failure. It may therefore be necessary to suggest 
certain mechanisms to be put in place. 

First, although the decentralisation process seems to have taken power 
and politics closer to the people, especially with the putting in place 
of a special status in the two Anglophone regions, the distortion and 
micromanagement of the process at the local level have to ensure that 
it has an impact and provide the improvement and self-development in 
actual governance that should accompany it. This is so because high hopes 
have been raised by the process and there is too much potential danger in 
not making sure that it comes to fruition. The current failed experiment 
contains the ingredients for what is needed in the future.
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Second, decentralisation is unlikely to help in promoting development, 
democracy, constitutionalism and respect for the rule of law if the central 
government that presides over the process is not aspiring to be genuinely 
democratic. The decentralisation process needs to alter the way in which 
the authoritarian regime operates. As it stands, at its very core the present 
system is personally-based authority based on a patron-client network. 
The ruling CPDM and government positions need not be used as a 
medium from which to manipulate and control its followers who hold 
strategic posts throughout central and local government administration in 
order to fortify its grip on power. 

It thus is evident from a critical examination of the constitutional and 
legal framework with respect to the central government in Cameroon that 
the executive is domineering over shared and self-rule arrangements. With 
respect to shared rule, the President should not have the discretion of 
appointing 30 out of 100 senators in the country. If the powers of the 
President are limited, this would give more meaning to shared rule. 
Senators would be able to make decisions independently with little 
coercion from the executive. 

Likewise, the in�uence of the executive should not be so dominant over 
the institutions of self-rule such as the regional councils and municipal 
councils. The President should not on his own decide on how territorial 
units are carved out. He should also not have extensive powers to appoint 
personalities such as government delegates and secretary-generals of 
regional councils. There also is a need for the issue of who an indigene is 
to qualify as a regional councillor, to be revisited. This may lead to better 
management of diversity.

For better self-rule and thus political autonomy, in line with 
developments from the national dialogue, there also is a need for an 
ef�cient electoral system. The PR system may be preferable as it prevents 
a clear majority from emerging, thus facilitating inclusive decision making 
and creating room for the creation of coalition governments.

In addition, for better self-rule, promoting the rule of law is important. 
This may be done in several ways, the most important of which is by 
adopting a coherent legal system. The doctrines of judicial review, 
constitutional supremacy and independent oversight bodies can indeed 
solidify such a framework.

Local government should have autonomy over the hiring and �ring 
of its staff so as to ensure better administrative autonomy. There also is a 
need for professionalisation of especially executives such as mayors and 
government delegates. Autonomy over the internal procedures of councils 
is also important for administrative autonomy. Local government should 
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have authority over putting in place the salary scales of local employees. 
This may go a long way in attracting and retaining skilled personnel.

There is a need to revisit the many distorted and incoherent 
decentralisation laws related to �nance as well as to improve on the 
poor administrative capacity at the levels of bodies such as FEICOM to 
enforce the payment of taxes. There also is a need to improve on the poor 
administrative capacity to assess the revenue base; eradicate corruption, 
such as the embezzlement of revenues; to lessen or better still to eradicate 
external pressure on the local �nance department to furnish optimistic 
projections; and weaken political pressure on the local tax administration 
to relax on revenue collection, especially during election periods. 

Supervisory bodies such as the National Decentralisation Board (Board) 
and the Interministerial Committee on Local Services (Council) need to 
be effective. Elections Cameroon (ELECAM), the body that supervises the 
election process of parliamentarians, senators, regional councillors as well 
as municipal councillors needs to be transparent and ef�cient. The National 
Commission on the Promotion of Bilingualism and Multiculturalism 
(NCPBM), created in 2017, which has a role to play in the decentralisation 
framework of the country, must be constitutionalised and be made to 
function effectively. Central government should limit the duplicity, overlap 
and confusion in the role these institutions play.

A meaningful consultative mechanism between central and local 
government is important in Cameroon�s decentralisation design. For 
cooperative governance and for ef�cient consultative mechanisms, there 
is a need for an exhaustive chapter for intergovernmental relations in 
the 1996 Constitution. Organised local government, especially the role 
of the UCCC, should also be strengthened so as to better oversee the 
decentralisation process.

Reinforcing the role of women, ethnic and minority groups as well as 
traditional rulers in the decentralisation process also is fundamental. There 
is a need to constitutionalise the role of women in the decentralisation 
process. Emphasising the importance of diversity, minority and ethnic 
issues in the Constitution also is fundamental. Of�cially recognising the 
languages and culture of minority groups and Anglophone Cameroonians 
is very important, and constitutionally asserting the role of traditional 
authorities in the decentralisation process is also necessary. 

Cameroon�s constitutional review system should be modernised in 
order to supervise the decentralisation process. Several issues need to be 
addressed. First, denying ordinary citizens the right to access the Council, 
especially in a situation where their constitutional rights have been 
violated, amounts to the refusal of constitutional justice and cannot be 
justi�ed. Ordinary citizens need to be given access to the Constitutional 
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Council. Second, in the absence of an independent judiciary respect for 
the rule of law, constitutionalism and hence decentralisation has remained 
an illusion in the country since independence. This is exacerbated by the 
lack of an effective, credible and ef�cient system of constitutional review, 
which upholds the rights of citizens. 
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1	 Introduction

2019 was a year fraught with many challenges for the European Union (EU) 
as it continued undergoing several crises, including the ongoing effects 
of Brexit, the migration crisis, the climate crisis and the rise of illiberal 
regimes in Eastern Europe. Accompanying these crises was the increasing 
success of right-wing populist parties in many EU member states. This 
gave rise to concerns in many quarters about a potential landslide win 
for these parties in the European parliamentary elections (EPE) scheduled 
for the spring. The 2019 EPE were held between 23 and 26 May 2019, 
where 512 million citizens from 28 member states voted in 751 Members 
of European Parliament (MEPs) (European Parliament 2020). The 2019 
EPE saw losses in both the centre-right and centre-left parties, and despite 
gains for pro-EU environmentalist and liberal parties, there also was a gain 
for right-wing populist parties (European Parliament 2020). 

Against the backdrop of the political developments surrounding the 
EPE in 2019, this article examines the impact of a rising wave of right-
wing populism on key EU policy and human rights issues and institutional 
coherence. To do so, we provide an overview of the theoretical underpinnings 
of populism that provides a basis for the analysis that follows, drawing out 
aspects particularly relevant to populism in the context of Europe and the 
EPE. The third part explores in detail the EPE through the �lter of the 
populist parties. Parts 4 and 5 examine how the outcome of the EPE vis-à-
vis populist parties has impacted the EU from an institutional perspective 
and what effects the results have had on key EU policy and human rights 
issues such as migration and climate change. 

2	 Theoretical background 

One of the signi�cant challenges for scholars is to understand the political 
phenomenon of the radical right populist (RRPs) parties in the last 
two decades at the national level and, increasingly, at the international 
level. Even if there still is not a proper theory of populism and the term 
essentially is a politically-contested one (Müller 2017: 2) it is possible to 
establish some common characteristics shared among them. Moreover, 
by analysing the European type of populism found among RRPs one can 
better understand not only their electoral performance, but the impact of 
these parties on EU policies.

RRP parties are to be found in many countries, may be traced back 
to the 1980s and generally seem to pose a threat to (liberal) democracy. 
They share a certain number of core values and frequently use populist 
strategies to reach and maintain power. However, there still is no consensus 
on how to de�ne populism in the context of RRPs or how to describe their 
international and transnational behaviour.
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One criticism the term �populism� faces is that it is commonly used as 
a battle term (kampfbegriff) to denounce political opponents and, at the 
same time, it is too vague to the point where it could be used to describe 
every politician (Mudde & Kaltwasser 2017). The ideational approach, 
by adopting a minimal de�nition of the concept, has become the most 
successful attempt to explain the causes and effects of populism, allowing 
it to be applied to many different countries and contexts. This approach 
focuses on de�ning populism mostly by a narrative in which a moral and 
Manichean distinction is made between the �pure people� and a �corrupted 
elite� (Hawkins 2018; Kaltwasser 2018). Accordingly, Mudde (2004: 543) 
de�nes populism as

a thin-centred ideology that considers society to be ultimately separated 
into two homogenous and antagonistic groups, �the pure people� versus �the 
corrupt elite�, and which argues that politics should be an expression of the 
volontØ gØnØrale (general will) of the people.

One of the major advantages of this approach is that it conceives populism 
as a �thin-centered ideology�, meaning that it always appears attached to 
other �concepts or ideological families� (Mudde & Kaltwasser 2017: 19). 
This allows us to understand how we nowadays see populism, combined 
with a variety of different ideologies, including nationalism. 

In order to de�ne the ideological contours of the radical right-wing 
parties in Western Europe, we need to observe the discourse of �the people� 
against �the elites� in practice. For the RRPs �the people� by their perspective 
not only are menaced from above by �the elite� (political, cultural, �nancial 
and judicial, among others) but by the presence of the �dangerous other� 
represented mainly by the �gure of the immigrants, who would not share 
the values of the people and, therefore, would threaten the prosperity 
of the national state (McDonnell & Werner 2019: 21). In this sense, the 
contemporary RRPs in Western Europe share a number of core values 
and policies that may be summed up by their nativist, authoritarian and 
Eurosceptic positions (McDonnell & Werner 2019; Vasilopoulou 2018).

As Mudde (2019: 27) explains, nativism �holds that states should be 
inhabited exclusively by members of the native group (the nation) and that 
non-native (or alien) elements, whether persons or ideas, are fundamentally 
threatening to the homogeneous state�. This aspect of the core values of the 
RRPs is essential to understand the electoral success of the radical right: 
The socio-cultural con�ict dimension has been increasingly prominent in 
the public debates, with issues that touch on culture, values, and identity 
being at the centre of the difference between parties along the political 
spectrum.

While the socio-economic dimension has been put aside, a socio-
cultural dimension has increasingly colonised the political discourse, and 
simultaneously issues such as immigration, border control and ethnic 
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tensions started to be placed higher on the voters� preference list. As a 
result, the mobilisation for the right-wing parties also increased (Arzheimer 
2018; Rydgren 2018). Other issues, such as the climate agenda, considered 
part of the �cosmopolitan elite agenda� (Lockwood 2018: 2) and, therefore, 
not compatible with the authoritarian and nationalistic values of the RRPs, 
tend to be marginalised. 

At the same time there is much discussion around the compatibility of 
the radical right with democracy, especially because of its authoritarian 
aspect. First, it is important to separate the radical right from �right-wing 
extremism�, which directly opposes democracy (Rydgren 2018). However, 
while portraying themselves as defenders of �true democracy� and �the will 
of the (pure) people�, the RRPs also reject notions of pluralism and many of 
the institutions that are inherent to the liberal democratic model, invoking 
popular sovereignty as a principle to criticise the judiciary and the media 
(Mudde & Kaltwasser 2017: 81).  

This appeal for popular sovereignty is one argument for the adoption 
of Eurosceptic positions by the RRPs, as �many populist parties accuse 
the political elite of putting the interests of the EU over those of the 
country� (Mudde & Kaltwasser 2017: 19). For those parties, the EU 
stands for globalisation and multiculturalism and, thus, for a real threat 
to the cultural homogeneity of the European nation-states, consequently 
labelling established parties, mainstream media and intellectuals as elitist 
betrayers of their country for their support of the EU (Rydgren 2018; 
Vasilopoulou 2018).

However, it is important to note that not all parties of the radical wing 
family share the same opinion on European integration, with those that 
pursue withdrawal from the EU as their main goal, being a minority. Yet, 
most of them adopt a pragmatic approach to the issue. Their European 
position remains mostly de�ned by both their national context and 
the strategies followed by the other parties in their domestic system 
(Vasilopoulou 2016: 134-135).

Ultimately, as much as radical right-wing groups oppose a supranational 
system such as the EU, they consider it necessary to be politically 
engaged in the transnational level because as �any other kind of political 
organisation, radical right organisations do not exist in vacuum, but 
instead are embedded in a larger context of multilevel governance� (Caiani 
2018: 395). In fact, the RRPs nowadays tend to be happy to demonstrate 
that they have a common project as their connections at the international 
level increase in substance. The most formal connection these parties 
represent is through alliances in the European Parliament (McDonnell & 
Werner 2019: 197).
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Nonetheless, even if the group acronyms of the European Parliament 
alliances do not particularly resonate with the regular voter, the association 
with other foreign parties and especially other populist politician �gures 
tend to be pursued by the RRPs and seen positively by their supporters. 
Here, the strategies of the RRPs tend to be split, either wanting to be 
seen as �respectable radicals� able to secure mainstream alliances or as 
�proud populists� (McDonnell & Werner 2019).Therefore, the parties that 
opted for the �respectable radicals� label were going through a process of 
mainstreaming, while the �proud populists� were attempting a �normalising� 
approach. This process occurred not only in Europe, but throughout the 
world, as the RRPs and their policies with time became more common and 
palatable for voters (McDonnell & Werner 2019; Mudde 2019). For this 
reason Caiani (2018: 407) writes that �[f]ar-right movements can be narrowly 
conceived as nationalist organisations, yet often their ideologies synthesise 
national and transnational visions� as parties or non-party organisations 
are more and more recognising the importance of the transnational arena 
and their mobilisation is being directed towards transnational institutions 
and politicians, particularly on the topic concerning European integration 
(Caiani 2018: 407).

The behaviour of the RRPs in the last few years shows growth in both 
international populism and transnational populism even if the parties still 
do not act as an ideologically homogeneous group. As McDonnell and 
Werner (2019: 2018) put it: 

This means in practice that radical right populists present themselves 
not only as  working with like-minded parties in EP groups to defend 
their national �peoples� from a series of bad elites and �dangerous others� 
threatening them at national level but also as doing so to defend a European 
�people� from elites and �dangerous others� at continental level.

McDonnell and Werner (2019: 219) identify three main reasons for this. 
One reason is support for EU membership among the national public. 
The second reason is the possibility of reshaping Europe with their views 
because many of their key issues (for instance, immigration) are perceived 
as European issues. Finally, RRPs increasingly see themselves as part of a 
worldwide political wave and no longer focus their activities only on their 
home states, but also on spreading their world views to as many other 
states as possible. Moreover, radical rights populists see their in�uence 
rising at both national and European levels, as the populist discourse based 
on a Manichean view of �the people� versus �the elite� is being translated 
into the notion of the respective national �peoples� against the corrupt/
evil elites (including the �technocratic EU�) and the �others� (for instance, 
immigrants). �The people� now is not merely a national concept but a 
transnational one, as the radical right populists in Europe feel that they no 
longer are alone in the EU and their presence is considered normal in the 
EU Parliament, as they seem to step up as �saviours of Europe� (McDonnell 
& Werner 2019: 228-229). This development became evident during the 



181  European populism in the European Union

run-up to the 2019 European parliamentary elections and their results, as 
discussed in the following part.

3	 Campaigns and results

A general atmosphere of uncertainty accompanied the run-up to the 
European parliamentary elections (EPE) in May 2019. This was due mainly 
to the success of populist RRPs in the aftermath of the 2014 EPE, Brexit, 
Trump�s election and the issue of migration (Bolin et al 2019: 9). 2014 saw 
a signi�cant increase in the success of populist right-wing rhetoric and 
ultimately witnessed the best results for radical right-wing parties in the 
EPE to date, where 73 out of the 751 elected members were from RRPs 
(McDonnell & Werner 2019: 4). The campaigns and results of the election 
are analysed in this part to ascertain the potential motives that are driving 
these RRPs and what lies behind their success.

3.1	Right-wing alliances in the European Parliament

As outlined in the theoretical background part, there is a key difference 
between those who are RRPs and �right-wing extremists�. We are speci�cally 
interested in analysing those who make the distinction between �the pure 
people� and �the elite� (McDonnell & Werner 2019) and also those who 
are not actually opposed to democracy but rather defend �true democracy� 
(Mudde 2017: 81). In this regard, the breakdown of the Right-Wing 
Populist Alliances of the European Parliament (EP) is made up of three 
political groups: the European Conservatives and Reformists; the Europe of 
Freedom and Direct Democracy; and the Europe of Nations and Freedom.

3.1.1	 European Conservatives and Reformists

The European Conservatives and Reformists (ECR) currently is the second-
largest group of RRPs in the European Parliament (European Parliament 
2020). The ECR started by the UK Conservatives in 2009 as a Eurosceptic 
right-wing party. Despite initial rejection by the UK Conservatives, the 
Danish People�s Party (DFP) and the Finns Party (PS) were accepted into 
the group before the 2014 EPE, where the group performed successfully. 
However, in the run-up to the 2019 election, both PS and DFP left the 
group and were replaced by the Spanish right-wing party Vox, the Forum 
for Democracy (FvD), the Greek Solution (EI) and also the Law and Justice 
Party of Poland (PiS), now the party with the highest number of seats in the 
group. The ERC agenda, according to their website, focuses on protecting 
and respecting EU member states, an EU immigration system that works, 
�common sense� and sustainability, and notably �an EU led by national 
governments not Brussels Bureaucrats� (ECR Website 2020). These values 
clearly align with the theoretical de�nitions laid out in part 2, in that  
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right-wing European parties may be summed up by their nativist, 
authoritarian and Eurosceptic positions. Although considered a right-wing 
group, there are some right-wing extremist factions within the alliance, 
namely, PiS of Poland and AfD of Germany as they have become much more 
radical-right. Despite discussions on whether to exclude these parties, the 
same conclusion as those of McDonnell and Werner should be drawn, 
whereby these parties are included in the post-2019 EP discussion because 
of their in�uence and role �within the broader radical right populist family� 
(McDonnell & Werner 2019: 6). 

3.1.2	 Identity and Democracy

The Identity and Democracy (ID) group is the �fth largest group out of nine 
(European Parliament 2020) and was formed as a successor merging both 
the Europe of Nations and Freedom group and the Europe Nations and 
Freedom group leading up to the 2019 EPE (Carbonnel 2019). The group 
is an example of the largest homogenous radical right populist groups in 
the EP with the amalgamation of many key nationalist far-right parties 
from Europe such as the French Front National under Marine Le Pen, 
the Dutch Party for Freedom led by Gert Wilders, the Italian Northern 
League Party led by Matteo Salvini, the Austrian Freedom Party and the 
Flemish Interest Party of Belgium (DW.com 2019). The ID�s core policies 
centre around the protection of democracy (setting them apart from other 
right-wing extremist parties); the protection of national sovereignty and 
anti-federalism; the protection of European identity and culture through 
national control of immigration; and defending individual freedoms and 
emphasising the particular importance of protecting freedom of speech 
and digital freedoms, which they consider to be increasingly in jeopardy 
(ID 2020). These core group values align with the theoretical frameworks 
of RRPs and many members of ID. Marine Le Pen of France is an example 
of a populist right-wing leader, seen in her reaction to court proceedings 
against her, stating that she was wrongly singled out by morally-
questionable ruling �elites� (Rankin 2019a). This sentiment echoes the 
theoretical de�nition of populism in part 2 whereby �the people� are being 
menaced from above by �the elite� (political, cultural, �nancial and judicial, 
among others). A further example of how the group would be within 
the RRP de�nition is the core values of the group. ID have a unifying 
consensus across all MEPs that immigration in the EU should be under 
the control of member states to preserve their individual cultures. This 
equates to the third component of the theoretical de�nition of populism in 
part 2, as immigrants are now considered to be �the dangerous other�, who 
threaten the prosperity and cultural identity of �the people� (McDonnell & 
Werner 2019: 21).

Despite not registering after the 2019 election and therefore no longer 
being considered an of�cial political group, the Europe of Freedom and 
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Direct Democracy alliance (EFDD) played an important role leading up to 
the 2019 EPE and the previous EP election � particularly in connection 
with Brexit � as the major party of the alliance was the United Kingdom 
Independence Party (UKIP) (McDonnell & Werner 2019: 93). UKIP is 
a true nativist populist right-wing conservative party that is heavily 
Eurosceptic and led by the face of the Brexit movement, Nigel Farage 
(UKIP 2019). Farage and other British MEPs split away from the EFDD 
to create the Brexit party in early 2019 before the elections, in order 
to expedite Britain�s exit from the EU (Giuffrida & Rankin 2019). This 
ultimately resulted in the remaining EU RRPs in the group being dispersed 
into other RRP groups and could arguably be responsible for the success 
of both ECR and ID.

3.2	Focus of campaigns 

The campaigns of different parties for the 2019 EPE had very similar 
areas of focus particularly in the negative campaigns: Euroscepticism, 
immigration and anti-federalism. The 2019 EPE saw a signi�cant change in 
the campaigning landscape compared to the 2014 EPE with the increased 
use and ef�cacy in social media campaigning (Ferrari & Gjergji 2019).

According to the 2019 report by the European Election Monitoring 
Commission, across Europe, the top topics of the 2019 EPE campaigns 
were Europe (17 per cent); Values (7 per cent); Economics (5 per cent); 
Social (5 per cent); and Environment (5 per cent) (Johansson & Novelli 
2019: 20). The topic of �Europe� encompasses issues such as general EU 
issues, EU economy, the euro, critical views on the EU such as Brexit 
and anti-EU sentiment. The second most prevalent topic in 2019 EPE 
campaigns was values, which included themes of economic issues, social 
issues, labour, environment, but also national identity, cultural differences 
and religion. These topics are key areas of contention in the populist 
rhetoric (Johansson & Novelli 2019: 20).

The percentage of campaigns that were negative or Eurosceptic was 
dependent on the country. The overall average of negative attack campaigns 
was 12 per cent, with countries such as the UK and The Netherlands seeing 
20 per cent and countries like such as Slovenia, Belgium, Germany and 
Luxembourg having virtually no negative campaigns. The vast majority 
(72 per cent) of most of the negative campaigns were targeted at national 
institutions, politicians and parties. Interestingly, 21 per cent of these 
campaigns were targeting foreign institutions, namely, �EU� and �Brussels� 
(Johansson & Novelli 2019: 21). This aligns with the core populist 
Eurosceptic notion that the EU and Brussels is overly bureaucratic and 
takes too much sovereignty from states, further fuelling the populist 
Eurosceptic idea that this supranational body is not representing the true 
will of the people.
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The transition towards more social media campaigns was evident in the 
2019 EPE across all of Europe, both in terms of the content posted but also 
in comparison to other traditional campaigning tactics such as television 
commercials and posters (Johansson & Novelli 2019: 15). Interestingly, 
there are some key outliers in the number of posts by particular parties 
that were particularly successful in the 2019 EPE. One of them is the 
Italian Northern League led by Matteo Salvini, which generated nearly 
four times the number of posts compared to the runner-up, the Italian 
Movimento 5 Stelle (5 star movement), then closely followed by UKIP. 
Five of the top seven parties were from the ID group and all posted 
strongly critical and sceptical views of Europe (Johansson & Novelli 2019: 
26). Although the high number of posts not necessarily means that the 
information was properly engaged with and consumed, but there is a 
very strong correlation between the political parties who post the most 
and top political parties by engagement (Johansson & Novelli 2019: 28). 
This supports the notion that the RRPs have successfully harnessed the 
appropriate channel to campaign and engage with their targeted audience. 
Social media is a highly-effective communication tool for populist parties, 
as seen with the new ID group, as the emotional style and, in general, the 
role of the leader as a source of communication aligns well with social 
media (Bobba 2018: 11). Social media also gives the leader a platform 
with the freedom to articulate their message to a broad range of people 
who would usually consider the regular media channels part of �the elite� 
(Engesser et al 2017: 1113).

3.3	Election results

Despite many being successful in national elections, and in comparison to 
the 2014 EPE, populist parties were not as successful as predicted in the 
2019 EPE. In the words of Karnitschnig (2019): �The bark of Europe�s far 
right [was] worse than its bite.�

Table:	European Parliament election results of 2014 and 2019

2014 ELECTION 2019 ELECTION

Political Groups Seats Political Groups Seats

EPP: Group of the 
European People�s Party 
(Christian Democrats)

216 EPP: Group of the European    
People�s Party (Christian 
Democrats)

182
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S&D: Group of the 
Progressive and Alliance of 
Socialists and Democrats in 
the European Parliament

185 S&D: Group of the Progressive 
and Alliance of Socialists and 
Democrats in the European 
Parliament

154

ECR: European 
Conservatives and 
Reformists Group

77 Renew Europe: Renew Europe 
group

108

ALDE: Group of the 
Alliance of Liberals and 
Democrats for Europe

69 Greens/EFA: Group of the 
Greens/European Free Alliance

74

GUE/NGL: Confederal 
Group of the European 
United Left � Nordic Green 
Left

52 ID: Identity and Democracy 73

Greens/EFA: Group of the 
Greens/European Free 
Alliance

52 ECR: European Conservatives 
and Reformists Group 

62

EFDD: Europe of Freedom 
and Direct Democracy 
Group

42 GUE/NGL: Confederal Group 
of the European United Left � 
Nordic Green Left

41

ENF: Europe of Nations 
and Freedom

36 NI: Non-attached members 57

NI: Non-attached members 20 - -

TOTAL 749 TOTAL 751

Source: European Parliament, 2020, Comparative Tool

 
The above Table shows a general comparison between the groups compared 
to the 2014 and 2019 elections. Speci�cally looking at the outcomes of 
populist groups and seats within these groups, there are some notable 
remarks. First, with the two largest groups, there has been a decrease in 
the number of seats in both the Group of the European People�s Party 
(EPP) and the Group of the Progressive and Alliance of Socialists and 
Democrats (S&D). Second, there has been a decrease in the number of 
seats of the populist ECR group. Third, despite the deregistration of the 
EFDD mostly due to the leaving of UK MEPs, the new successor group ID 
performed reasonably well for a new group, taking 73 seats and becoming 
the �fth largest group in the EP. 
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The EPE results ultimately showed a voting shift from the larger 
centre alliances towards smaller alliances such as RRP groups in the EP. 
The campaigns of these RRPs showed an increased use of social media 
by populist parties in comparison to other parties, which proved to be 
effective with their audience, along with a consistency in their Eurosceptic, 
anti-institutional and anti-immigration campaigning messages. The human 
rights impacts arising from the outcomes of the EPE show the importance 
of the EPE on the EU as an institution.

4	 Institutional consequences of populism for the  
European Union

In the aftermath of the elections, the public�s attention soon shifted towards 
the distribution of of�ces and the formation of a new commission, which 
had proven dif�cult in the past EPEs. The approaching Brexit caused 
additional uncertainty regarding the way in which the EU would have to 
adapt. In the following part we analyse how populist parties in Parliament 
complicated institutional processes within the EU. The formation of a 
new commission shows that populists were able to spread their ideologies 
into the mainstream debate and that it requires joint efforts of the other 
parties to prevent a continuously rising in�uence. We then discuss Brexit, 
which was based on populist ideas from the outset and gained additional 
momentum with the success of the populist Brexit party during the EPE.

4.1	Forming a European Commission

One effect RRPs had on the seating in Parliament was a reduction of the 
fraction of �established� parties. In the 2009 and 2014 elections, the largest 
alliances, EPP and S&D, had an absolute majority. In 2019 these parties 
won a combined 336 seats falling far short of the halfway mark at 376. 
A candidate for commission president has to �nd support with both 
the heads of state in the Council and the Parliament. As McConnell and 
Werner (2019: 37) argue, the process �was obviously not created for the 
alliance logics within the European Parliament�, and it may be added that 
this is even more the case when Eurosceptic or outright anti-EU parties 
are involved.

A �rst defeat for the system became apparent when both Spitzenkandidaten 
were rejected. Both Manfred Weber, who had won the most votes for EPP, 
and the S&D�s runner-up, Frans Timmermans, had lost support before 
it even came to a vote. As Boucher et al (2019: 5) observe, �[t]he major 
political groups in the European Parliament were simply unwilling to rally 
behind one common candidate�. Although the ECR presented their own 
Spitzenkandidat in Jan Zahradil, anti-European RRPs had little interest in 
advancing the election process (McConnell & Werner 2019: 37).
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Instead, populists claimed that they stopped the other candidates: 
�Hungarian government spokesman ZoltÆn KovÆcs said the �VisegrÆd 
Four� ... had demonstrated their growing strength and in�uence over the 
direction of the EU, in part, because they had �toppled Timmermans�� 
(Rankin 2019c). While Timmermans, a leading �gure in the rule of law 
dispute between the EU and the populist governments of Poland and 
Hungary, faced the most backlash, ultra-conservative Manfred Weber 
was equally opposed by populists whom he had called out during his 
campaign (Boucher et al 2019: 5). As the process dragged on, frustration 
in Parliament grew, as expressed by Socialist leader Iratxe García: �It is 
unacceptable that populist governments represented in the council rule 
out the best candidate only because he has stood up for the rule of law and 
for our shared European values� (Rankin 2019b).

A compromise solution was found in German Minister of Defence and 
Merkel-protegØ Ursula von der Leyen. She gained unanimous support 
among the heads of state in the Council while being con�rmed in 
Parliament by the narrowest margin of votes a candidate for commission 
president ever received (DarmØ 2020: 16). With their agreement to 
Von der Leyen, the Eurosceptic governments of the VisegrÆd states also 
accepted to be omitted from the other leading positions in the EU, such 
as Parliament president, council president or ECB president which were 
part of a negotiation �package� and all ended up in the hands of Western 
Europeans (Rankin 2019b). Whether populists in Eastern European 
governments will use this fact to depict the EU as disconnected from the 
volontØ general of their domestic populations remains to be seen, but is not 
unlikely.

After having gathered preliminary agreement in the Council and 
Parliament, Von der Leyen was faced with the challenge of assembling a 
commission that would pass the scrutiny of the election procedure. Having 
to accommodate the candidates and political views brought forward 
by populist governments similarly proved challenging. The increasing 
importance of culture, value and identity and the struggle to interpret this 
became particularly evident in the naming of the new commissioner in 
charge of migration.

In September, two months after having been chosen to form a new 
commission, Von der Leyen revealed that the populist hot topic of 
migration that had dominated much of the 2014-2019 commission�s term 
had been assigned to a newly-formed mandate of a Commissioner for 
Protecting Our European Way of Life (Stevis-Gridneff 2019). The title had 
immediately sparked controversy for adopting a radical right narrative of 
migrants as something from which Europeans needed protection. Human 
Rights Watch commented as follows on this development (Stevis-Gridneff 
2019):
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Putting migration under a portfolio named �protecting our European way of 
life� is another example of just how much mainstream politicians in Europe 
are adopting the framing of the far right ... Normalising their ugly rhetoric 
is a dangerous step toward normalising their abusive policies that threaten 
democracy and human rights. 

After initially doubling down explaining that migration and the right to 
asylum were part of the European values she intended to protect, Von 
der Leyen agreed to changing the title two months later from �protecting� 
to �promoting� European values (European Commission 2019). 
Parliamentarians from the left, human rights defenders and her predecessor 
Jean-Claude Juncker, had put pressure on her (Euronews 2019).

A �nal challenge populist governments posed during the formation of 
the new commission was the nomination of ineligible candidates. Besides 
Romania�s social democrat, Rovana Plumb, who had been rejected for 
suspicions of corruption, Hungary�s former Minister of Justice LÆszló 
TrócsÆnyi was equally disquali�ed by Parliament�s legal committee 
for con�icts of interest (Deutsche Welle 2019). Critics claimed that 
particularly TrócsÆnyi was unsuitable, as he was involved in building the 
Fidesz autocracy by �limiting the powers of the judiciary�, also accusing 
him of �criminalising NGOs for helping refugees and setting up Hungary�s 
container camps for asylum seekers, as well as measures that led to the 
Central European University being forced to quit Budapest� (Rankin 
2019b). TrócsÆnyi is quoted as describing the decision as �blatant injustice�; 
OrbÆn said it was based on his work to stop migrants (Deutsche Welle 
2019).

Populists� succeeding in the 2019 EPE affected the formation of the 
new European Commission in three ways. First, they limited the ability 
of the previously dominant alliances EPP and S&D to agree on political 
personnel among themselves without consulting the other parliamentary 
fractions. However, this analysis must be seen with the caveat that the 
green and liberal alliances gained even more seats than populists and 
without delegitimizing pluralism in Parliament. Second, the heads of 
state from populist governments torpedoed the presidency of both 
Spitzenkandidaten Manfred Weber and Frans Timmermans. They were 
not alone in this. For instance, French president Emmanuel Macron 
was equally opposing Weber as president of the Commission. Finally, 
the appointment of a Commissioner for Promoting our European Way 
of Life in charge of migration has been seen as a concession to populist 
perceptions of migration as a menace.

On paper, the formation of the European Commission seems to have 
overcome these three main institutional challenges by RRPs. However, as 
will be demonstrated later, the political route taken � particularly during 
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the migration crisis at the EU-Turkey border � shows that populist voices 
have gained in�uence even in the EU�s most powerful body.

4.2	Brexit and EU institutions 

The Brexit debacle has characterised EU politics for the last three years and 
negotiations between the UK and the EU still have a long way to go before 
the nature of the new arrangement can be determined. This part will focus 
on the impact of the inclusion of the UK in the 2019 EPE, in particular 
vis-à-vis the populist right-wing alliances and parties, and analyse the 
new redistribution of seats in the EP following the of�cial Brexit date of 
1�February 2020. This date represents the UK�s departure from the EU, 
leaving a year for the UK to reconstruct 46 years of trade, security and 
foreign policy ties with the EU.

One key controversy in the lead-up to the EPE had to do with the 
question of including UK MEPs despite the UK having already voted to 
leave the EU. The initially planned date for the UK to formally leave the 
EU was scheduled with the 2019 elections in mind, for 29 March 2019. 
With elections taking place on 23-26 May 2019, it was assumed that the 
EU could avoid the inclusion of the UK. This raised the concern of how 
the UK�s voting power could affect the outcome of the election results. Guy 
Verhofstadt, leader of the Parliament�s liberal block, said that a British vote 
would poison the election campaign and �import the Brexit mess into EU 
politics� (Khan 2019). With support for the Brexit party, it was predicted 
that the British vote may skew election results to re�ect a more Eurosceptic 
parliament. 

The election results af�rmed this as there was an increase in the 
number of seats �lled by populist parties, but still these parties did not 
achieve as many gains as predicted. The Europe of Freedom and Direct 
Democracy Group (EFDD), previously involving UKIP, and the Italian Five 
Star Movement, increased their seats due to the strong performance of the 
Brexit Party (Uberoi et al 2019). 

However, [the EFDD] no longer has enough members to form a Political 
Group following the departure of AfD and the loss of seats by other parties. 
EP rules require Political Groups to have at least 25 MEPs and from at least 
25% of (seven) Member States.

All in all, the inclusion of the UK in the EPE represented a pattern that was 
consistent between all EU member states: a disintegration of the centrist 
two-party system, and the allocation of more seats to both the left and 
right-wing parties. Fears that the inclusion of the UK would taint the 
results were not actualised in the ways that were predicted, but instead 
represent a larger concern about the future composition of the European 
Parliament, and its ability to reach consensus on EU policy. 
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Following the UK�s of�cial exit from the EU, the reallocation of the UK�s 
seats in the European Parliament required re-con�guration. Although this 
was intended not to dramatically affect the composition, slight changes 
in the number of seats may have the potential to alter the alliances within 
Parliament. Out of the UK�s 73 seats, 27 have been redistributed to other 
countries, while the remaining 46 will be kept in reserve for potential 
future enlargements (European Parliament 2020). Using the principle of 
�degressive proportionality�, the allocation was also used as an opportunity 
aimed at addressing issues of under-representation of MEPs in 14 member 
states affected by this under-representation. This principle takes into 
account the size of the population of member states as well as the need 
for a minimum level of representation for European citizens in the smaller 
ones. This changed most notably for France and Spain with �ve extra 
seats each, Italy and The Netherlands with three each, and Ireland with 
two. Nine other member states, including Austria, Croatia, Denmark, 
Estonia, Finland, Poland, Romania, Slovakia and Sweden, will receive 
one seat each. The delay of the UK�s of�cial withdrawal meant that the 
member states that were allocated additional seats were expected to hold 
the elections as if the new allocation already applied. Candidates elected 
to the 27 additional seats were then required to wait on standby, and take 
up their seats in the European Parliament when the UK and its MEPs were 
intended to depart the EU.  

The most noteworthy changes to the party structure of the Parliament 
manifested in the loss of seats of the EPP and S&D. These parties had 
until then worked together to control the agenda of the European 
Parliament. However, both groups lost seats in the election, with the 
result that these two groups will not have a majority of MEPs between 
them. The implications of such an arrangement will require that these two 
groups work with other parties who made gains in the election, and the  
post-Brexit reallocation, such as Renew Europe and the newly-formed 
Identity and Democracy party, to set the new parliament agenda. 

As established in part 3, the UK�s departure further altered the 
composition of the EP, leaving two parties that have no UK MEPs to lose 
with gains. These parties were the centre-right European People�s Party 
(EPP), which gained �ve MEPs, while the far-right populist Identity and 
Democracy (ID) group gained three MEPs. Despite this, the three largest 
represented groups in parliament are the EPP, S&D and RE. These three 
parties are all generally in favour of deepening European integration and 
not engaging with the populist agenda (Uberoi et al 2020). The effect 
of Brexit on the constitutional composition of the Commission and the 
Parliament will become more apparent when examining the way in 
which matters of policy are handled at the institutional level. The next 
part examines how populism and Brexit have thus far impacted EU policy 
decisions, and what effect they may have in the future. 
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In these excerpts we �nd traces of what McDonnell and Werner have 
described as a notion of defending a European people from �dangerous 
others� (McDonnell & Werner 2019: 218). In Von der Leyen�s speech this 
archetypal populist concept has moved from a national to a continental 
level. Consequently, the implied idea of us versus them shifted to 
Europeans versus a menace that awaits at the border: �This border is not 
only a Greek border but it is also a European border and I stand here today, 
as a European, at your side� (Von der Leyen 2020).

It should be emphasised that labelling Von der Leyen as a populist or 
not is beside the point here. Rather, she includes elements of a populist 
worldview in her public statements and, because of her role as a leading 
�gure of the EU, thereby legitimises and mainstreams them. Arguably, 
this could even have a global effect, as it explicitly undermines the UN�s 
attempt to shift gears on the migration discourse (UN General Assembly 
2017):

We must sadly acknowledge that xenophobic political narratives about 
migration are all too widespread today � Progress towards resolving real 
challenges associated with migration means, in part, dispelling alarmist 
misrepresentations of its effects. Political leaders must take responsibility 
for reframing national discourses on the issue, as well as for policy reforms. 

Ironically, by thanking Greece for acting as a shield, Von der Leyen also 
undermined parts of her own agenda which she presented during her 
short election campaign. There she had framed her views on EU migration 
politics very differently, claiming that �Europe has a responsibility to help 
the countries hosting refugees to offer them decent and humanitarian 
conditions. To this end, I support the establishment of humanitarian 
corridors� and �we need a more sustainable approach to search and rescue� 
(Von der Leyen 2019). However, these ideas were not translated into 
policy, as will be shown in the analysis.

One of the highest increases in the EU budget after the elections was 
dedicated to the area of migration management. However, these funds were 
not dedicated to the integration of migrants, but mostly to preventing them 
from entering the EU by further militarising the borders. Accordingly, the 
Parliament and Council agreed on increasing the border agency Frontex� s 
budget by 191 million Euro (Council of the EU 2019). As Von der Leyen 
aimed for in her campaign, the agency has accelerated plans to increase 
its troops to a �standing corp of 10�000 Frontex border guards� (Von der 
Leyen 2019).

Another important aspect of EU migration policy concerns cooperation 
with third states along migration routes. Looking beyond the EU-Turkey 
deal, which was tested to the breaking point in early 2020 when Erdogan 
opened borders, the EU has begun to mainstream its anti-migration policy 
into the area of development aid. As data journalists analysed, �money 
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from the EU Emergency Trust Fund for Africa does not go to the states 
where most migrants are from, but to those along the migration routes, 
namely Libya, Mali and Niger� (Grün 2018). Thus push factors in origin 
states remain in place with less access to aid funds, while the increased 
surveillance of migration routes forces people to resort to more dangerous 
paths towards Europe: �The EU�s excessive preoccupation with border 
security has negative effects on development programmes and increases 
the number of dangerous and illegal attempts at migration, often with 
fatal consequences� (Fine, Dennison & Gowan 2019: 21). To demonstrate 
this, we will examine the spiralling humanitarian crisis at the EU-Turkey 
border.

The effects of populists on EU migration policy become painfully 
visible in the treatment of migrants stuck in inhumane conditions in 
refugee camps on the Greek islands of the Eastern Aegean. An EU 
report published in mid-October anticipated the coming disaster: �[T]he 
challenging conditions caused by the increase in arrivals and the onset 
of winter highlight the need for urgent action� (European Commission 
2019). While humanitarian action stalled and the situation of refugees 
in Greece worsened every day, non-governmental organisations (NGOs) 
and journalists increasingly voiced criticism, with some claiming that 
the conditions were part of a reckless anti-refugee agenda to scare off 
more newcomers (Ayata & Fyssa 2020). Pressure increased on the EU to 
intervene. With populists in the Council blocking any attempts for the 
distribution of refugees among all member states, Ylva Johannson, the 
Commissioner for the Promotion of European Values, in March 2020 
announced that seven member states had agreed to evacuate a total of 
1�600 unaccompanied minors from the islands (Johansson 2020). This 
number stands in contrast with an estimated 41�000 migrants and refugees 
that were stuck on the Greek islands at that point, most of them on their 
own outside the overcrowded camps (UNHCR 2020).

In February 2020 the situation, especially in Lesvos, spiralled even 
more out of control with fascists attacking refugees, NGO volunteers and 
journalists (Smith 2020). At the same time the EU failed to take a clear 
stance after Greece had illegally suspended the right to apply for asylum, 
as critics noted, �a move at odds with European law and the Geneva 
Convention� (Rankin 2020). What Commissioner Johannson presented 
instead as �European solidarity� was a plan to hand out � 2�000 to any 
migrant who would return to their home country (Johansson 2020). It is 
this shift in the use of solidarity � allegedly directed at European citizens 
and states, but excluding solidarity towards migrants and refugees � that 
shows the damage populists have done to European values.
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5.2	Climate policy and populism

The future of the EU�s climate policy is inextricably linked to the outcome 
of the 2019 EU parliamentary elections and inevitably determined by the 
success and in�uence, or lack thereof, of RRP parties. This part assesses 
the extent to which RRP parties may hinder progress in EU climate policy, 
and how the new composition of the European Parliament may shape the 
upcoming parliamentary term. First, it is necessary to note how climate 
policy is linked to populism in a European context. We then summarise 
developments and other notable events that have characterised the 
discourse surrounding climate policy in 2019. Finally, we will attempt 
to draw conclusions as to how the structure of the new EP re�ects the 
effectiveness of anti-climate science populist rhetoric among EU voters. 

By using the theoretical framework proposed by Lockwood we can 
observe RRP party campaigns as having a hostile approach to climate policy, 
and often even climate scepticism. Lockwood builds on existing literature 
that attributes hostility to climate change and policy as directly related to 
structural changes in post-industrial states that have also produced RRP, 
including job losses concentrated in high carbon industries and a hostility 
of such groups to any form of tax (Lockwood 2017: 21). Lockwood 
contributes to this argument by focusing on the ideological content of 
RRP as combining �authoritarian and nationalistic values with anti-elitism, 
producing hostility to climate change as a cosmopolitan elite agenda, along 
with a suspicion of both the complexity of climate science and policy and 
of the role of climate scientists and environmentalists� (Lockwood 2018: 2). 
Furthermore, a distinction is made between Anglophone and continental 
European RRP parties. European RRP parties �do not reject [climate] 
science outright�, but instead seek to marginalise the climate agenda �in 
order to concentrate on border control and immigration� (Jeffries 2017: 
469). 

The issue of climate policy has received a considerable degree of 
attention in the lead-up to the EPE in light of movements such as Fridays 
for Future. This began as a student movement which has now transcended 
into the civil sphere, calling for more urgent and ambitious action with 
regard to climate policy. Meanwhile, parties such as Germany�s AfD 
and Britain�s UKIP have increasingly been leading their campaigns with 
scepticism towards climate action, whereas issues such as immigration, 
while still a prominent topic, have lost their momentum in European 
political discourse in 2019 (Waldholz 2019a). Lockwood provides the 
example of the AfD as actively engaging in, climate change denial through 
�repealing the country�s energy saving ordinance and its renewable energy 
support laws, while also being pro-coal and pro-nuclear� (Lockwood 2018: 
5). In the lead-up to EPE, the AfD argued that climate policy would place 
the German car industry under threat while simultaneously raising taxes, 
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making owning and driving a car more dif�cult and expensive. Italy�s Lega 
and France�s Rassemblement National (formerly Front National) have 
also resisted policies aimed at transitioning Europe away from fossil fuels 
(Waldholz 2019b). 

In late 2018 and early 2019 the EU saw the adoption of legislation in 
the Clean Energy for all Europeans package (Climate Action Tracker 2019). 
This established a framework for the decarbonisation of the energy and 
buildings sectors. This is an example of the kind of climate and energy law 
activity in which the Parliament, Commission and Council have recently 
engaged (Waldholz, 2019a):

That included reforming the European Union Emissions Trading System 
(EU ETS), which sets a cap on emissions from energy and heavy industry; 
new legally binding annual emissions targets for other sectors, including 
agriculture, transportation and buildings, under the EU�s �Effort-Sharing� 
legislation; and a major clean energy package covering renewable energy, 
ef�ciency, and electricity regulation.

The 2050 emissions neutrality goal currently is under discussion at the 
European level. While the majority of the EU member states have already 
adopted strategies in line with the 2050 goal, Poland, the Czech Republic, 
Hungary and Estonia (which has since withdrawn its opposition) in June 
2019 blocked this goal. This was a major setback for the EU�s attempt to 
re-establish its position as a global leader on climate policy action (Climate 
Action Tracker 2019). The CEE states, which have not shown support for 
the 2050 goal, are the most coal-dependent states in the EU, and would 
thus require a considerable amount of funds from the EU budget for the 
energy transformation of coal regions. It is interesting to note that Poland 
remains the most dif�cult to convince. It is the biggest coal consumer and 
also the country that has been most relentlessly blocking EU efforts to 
make progress on climate. 

Towards the end of 2019 in the lead-up to the United Nations 
Intergovernmental Panel on Climate Change, a crucial UN climate 
conference, the European Parliament voted on the declaration of a climate 
emergency. With 429 votes in favour, 225 votes against and 19 abstentions, 
the Parliament declared a global �climate and environmental emergency� as 
it urged all EU countries to commit to net zero greenhouse gas emissions by 
2050 (Rankin 2019d). The vote also called for the attention of Ursula von 
der Leyen, the newly-appointed president of the European Commission. 
The Eurosceptic European Conservatives and Reformists group opposed 
the declaration. Alexandr Vomdra, representing the Civic Democratic 
Party (ODS), stated that �[r]amping up the rhetoric does not get us away 
from the serious discussions that now need to take place� (Rankin 2019d). 
Meanwhile, the Brexit party voted against both climate resolutions.
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Although the European Parliament is not directly responsible for target 
setting in climate policy, the EP composition has the ability to determine 
cross-party consensus on climate policy. The European Parliament 
has been historically ambitious in comparison to what the European 
Commission�s proposals have been (Waldhoz 2019b). One of the major 
tasks of the new European Parliament is to pass a multi-year budget. This 
budget determines funding towards climate and energy initiatives, as well 
as informing key policy areas that are decided on the EU level, such as 
trade and agriculture. 

As Figure 1 shows, Greens have made progress in the last EPE. Their 
share of the 751 seats have increased from 51 to 69 since the 2014 EPE. 
Although this appears to represent a win for climate activists and a re�ection 
of gains made for movements such as the Fridays for Future movement, 
�the surge in climate-focused voting was not European-wide� (Bootman 
2019). The rise of populist and far-right parties coincided with a decline 
in support for traditional centrist parties. This raises concerns over the EP�s 
ability to reach consensus on climate related policies. Nevertheless, the 
gains of the Greens could mark a shift towards the prioritisation of climate 
in the EU agenda. 

6	 Conclusion

This article explored the concept of �European populism� and provided a 
distinction of what characterises populism in the EU and how it played 
out in European politics throughout 2019. In addition, we have analysed 
the potential consequences that this brand of populism has had on the 
2019 European parliamentary elections, and the implications of the 
results on European institutions and the key policy areas of migration and 
climate policy. Through this analysis, we �nd that European populism 
is characterised by the notion that the concepts of �the people� and �the 
elite� have transcended from the national sphere into the transnational 
sphere, and are being translated into the notion of the respective national 
�peoples� against the corrupt/evil elites that are the �technocratic EU�. An 
examination of the EPE results ultimately showed that through effective 
campaigning and communication channels, a voting shift from the larger 
centre alliances towards smaller alliances among radical right populist 
parties in the EP occurred. By assessing the institutional consequences 
of the election results, speci�cally how the results have affected the 
formation of the new Commission and European Parliament, it is clear 
that the concrete effects of populist parties on these institutions are not 
overtly evident. However, the rise of a populist presence is likely to further 
complicate the EU�s ability to reach consensus on key topics. The article 
has also outlined the relationship of European populism to EU migration 
and climate policy, and found that the impact of radical right populist 
parties in these areas could have dire consequences for the protection 
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of human rights and fundamental freedoms not only in Europe, but on 
a global scale. It is important to recognise the dangers of populism in 
Europe, not only on a national level, but also at the transnational level, as 
the success of populist parties in Europe has the potential to undermine 
the EU�s role as a leader of human rights protection and as a normative 
in�uence on the rest of the world.
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1	 Introduction 

Agenda 2063 of the African Union (AU) promises an Africa that is 
�peaceful, prosperous and integrated� (AU 2015). However, if the events 
of 2019 are anything to go by, the continent is still a long way from 
reaching most of these goals. While monumental strides were made in 
2019, especially regarding the rights of minorities and the democratisation 
process, several areas lag behind. Africa faces systematic human rights 
violations that permeate all the sub-regions. This article reviews select 
developments in sub-Saharan Africa, and their impact on human rights 
and democratisation in 2019. It starts with the African Court on Human 
and Peoples� Rights (African Court) and the mounting backlash the Court 
faces from its host state, Tanzania. It observes how Tanzania, following 
Rwanda�s lead, withdrew its article 36(4) declaration, terminating direct 
individual access to the regional court. It also analyses the year�s impact 
on women�s rights, highlighting progress made in Zimbabwe, eSwatini, 
Mozambique and other states to eliminate child marriage, protect pregnant 
school girls, ensure sexual and reproductive health rights, and enhance 
women�s political participation. Further, the article examines events in 
Sudan, the country�s celebrated revolution, and its delicate transition to 
civilian rule. The authors also consider developments in Malawi, where the 
Constitutional Court overturned the 2019 national elections, and where 
pervasive violence against persons with albinism persists. Later, the article 
reviews legislative and judicial decisions affecting same-sex relationships, 
commending their decriminalisation in Angola and Botswana, while 
denouncing the continued discrimination in Kenya. Subsequently, 
the authors analyse the resurgence of Afrophobia in South Africa, the 
persecution of Anglophones in Cameroon crisis, violent extremism in 
West Africa, and civil strife in Ethiopia. Finally, the article considers the 
Ebola epidemic in Central Africa, and its implications for the persistent 
armed con�ict.

2	 A hostile host country: A re�ection on Tanzania�s 2019 
withdrawal from the direct individual access option to the 
African Court 

2.1	 Contextualising the withdrawal

In 2019 the African Court on Human and Peoples� Rights (African Court) 
received a stinging blow when Tanzania deposited a notice of withdrawal 
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of the declaration made under article 34(6) of the Protocol to the African 
Charter on Human and Peoples� Rights on the Establishment of an African 
Court on Human and Peoples� Rights (African Court Protocol) allowing 
individuals and non-governmental organisations (NGOs) to submit cases 
directly to the African Court. State parties to the Court Protocol have to 
make a separate optional declaration under article 34(6) in addition to 
ratifying the Court Protocol. By mid-2020 ten African countries (Benin, 
Burkina Faso, Côte d�Ivoire, The Gambia, Ghana, Malawi, Mali, Rwanda, 
Tanzania and Tunisia) have made the declaration since the adoption of 
the Protocol in 1998. Tanzania deposited its notice of withdrawal with 
the AU on 14 November 2019 (Amnesty International 2019). Tanzania�s 
withdrawal was a huge set-back, particularly in light of the fact that 
Tanzania hosts the Court in Arusha. 

Direct access of individuals and NGOs (cumulatively referred to as 
�individual access�) is important because, since the creation of the Court 
in 2006, it has been the main pipeline of the Court�s judgments on human 
rights violations. As of September 2019, out of the 238 applications the 
Court had received, NGOs had made 12 applications, individuals had 
made 223 applications, while the African Commission on Human and 
Peoples� Rights (African Commission) had submitted three applications 
(De Silva 2019). As such, the Court�s effectiveness is greatly hampered 
by the withdrawal of the direct access option. Tanzania�s withdrawal 
was particularly disheartening as it followed on the heels of Rwanda�s 
withdrawal in 2016. The future does not look bright for the African Court 
as Benin and Côte d�Ivoire seem to have taken a cue from Rwanda and 
Tanzania and withdrew from the optional declaration in the �rst quarter 
of 2020 (Centre for Human Rights 2020). The successive withdrawals 
cast considerable doubt on the feasibility of adjudication of human rights 
violations by the African Court. 

A disturbing factor about the withdrawals by Tanzania and other 
countries is that they seem to be instituted as a form of retaliatory measure 
to protest dissatisfaction with the Court�s decisions. Some scholars are of 
the view that Tanzania withdrew its optional declaration as a result of the 
judgment of the African Court in the case of Ally Rajabu & Others v United 
Republic of Tanzania to the effect that the institution of a mandatory death 
sentence for murder was contrary to the provisions of the African Charter 
(De Silva 2019). However, another factor informing the decision is that the 
bulk of the Court�s caseload has been against Tanzania, with cases against 
that country constituting 63 per cent of the Court�s pending cases and 43 
per cent of the Court�s �nalised cases (De Silva 2019). At the root of all 
the recent withdrawals from the Court is the tension between national 
sovereignty interest and accountability for human rights violations based 
on international supervision. Sovereignty should not be used as an excuse 
for evading human rights obligations. The African Court Protocol itself 
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endeavoured to accommodate political sovereignty by opting for optional 
instead of compulsory direct access to the Court (Viljoen 2019). 

2.2	 Impact of the withdrawal

It is important to examine the effect of the withdrawal of the optional 
declaration by Tanzania. Tanzania rati�ed the African Court Protocol in 
2003 and made the article 34(6) declaration in 2010 (African Union Treaties 
2017). The African Court pronounced itself on the effect of a withdrawal 
from the optional declaration in the case of Ingabire Victoire Umuhoza v 
Rwanda. The Court held that a withdrawal only becomes effective after 12 
months and does not impact on cases �led during the 12 month period or 
cases that have already been pending before the Court (Ingabire case paras 
67-68). Tanzania, therefore, has the obligation to comply with the Court�s 
orders until all the pending cases are dispensed with. It must continue 
to be diplomatic in its engagement with the Court and refrain from the 
approach taken by Rwanda of stopping to cooperate with the Court after 
depositing its instrument of withdrawal.

The withdrawal of the individual access option by Tanzania and other 
countries should not be perceived as the end of the road. The journey 
to hold human rights violations in Africa accountable is not a marathon 
with a grand �nale; rather it is a relay and the baton has now been passed 
to the African Commission to vigilantly and vigorously utilise its access 
option to institute cases before the African Court. Ideally, given that the 
optional direct access declaration is the exception rather than the rule, 
most cases reaching the Court ought to start as communications before 
the Commission (Viljoen 2012). The Commission�s dismal record of 
three references is indicative of institutionalised reluctance, which needs 
to change. Granted, it is not going to be an easy journey as the African 
Commission has been dealing with a backlash from the African Union 
Executive Council upon granting observer status to the Coalition for 
African Lesbians in 2015 (Killander & Nyarko 2018). Nevertheless, it is 
doable as the Inter-American human rights system illustrates. Although 
the system does not allow for a direct access option, the Inter-American 
Commission of Human Rights has submitted numerous cases to the 
Inter-American Court of Human Rights guaranteeing solid protection of 
human rights in the region. Additionally, civil society organisations such 
as the Coalition for an Effective African Court on Human and Peoples� 
Rights need to engage in campaigns to recruit more members to make 
the article 34(6) declaration to mitigate the legitimacy gap created by the 
withdrawing members. South Africa, for instance, comes to mind as it can 
set an example for the rule of law in its year of the AU Presidency (Centre 
for Human Rights 2020). Ultimately, AU organs and African leaders must 
show their commitment to African solutions for African problems and 
Agenda 2063 of the AU by using diplomatic channels to persuade the 
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government of Tanzania and other nations in a similar position to reverse 
their withdrawals. 

3	 Development in women�s rights in Africa in 2019: A case 
of piecemeal progress

3.1	 Policy, jurisprudential and legislative progress on child 
marriage

In 2019 there were signi�cant developments regarding the rights of women 
and girls in Africa. These developments include the �ght to end the issue 
of child marriage which for many years has plagued the continent as four 
in ten girls in sub-Saharan Africa are married before the age of 18 (Maclean 
2019). In Tanzania the Supreme Court of Appeal upheld a ruling banning 
the marriage of young girls and directed the government to raise the legal 
age of marriage from 15 to 18 years within a year from the date of the 
judgment (UN Women 2019). In Attorney General v Rebeca Z Gyumi the 
Court of Appeal sitting in Dar es Salaam found sections 13 and 17 of the 
Law of Marriage Act, Cap 29 to be contrary to the equality clause in article 
13 of the Tanzanian Constitution to the extent that they allow a female 
person to get married at the age of 15 years while a male person can only 
get married upon attaining the age of 18 years. 

Elsewhere, Zimbabwe, the Kingdom of Eswatini, and Mozambique 
passed legislation outlawing child marriage (Nyamweda & Morna 2019). 
Legislative measures in the southern hemisphere have been in�uenced by 
the Southern African Development Community (SADC) Model Law on 
Eradicating Child Marriage and Protecting Children Already in Marriage 
(SADC Parliamentary Forum et al 2018). Additionally, the developments 
are reverberations of the 2018 decision of the African Court in the case 
of Association Pour le Progrès et la Défense des Droits des Femmes Maliennes 
(APDF) and the Institute For Human Rights and Development in Africa 
(IHRDA) v Republic of Mali, in which it held that the Malian Family Code 
was a violation of article 6(b) of the Protocol to the African Charter on 
Human and Peoples� Rights on the Rights of Women in Africa (African 
Women�s Protocol) and articles 1(3) and 21 of the African Charter on the 
Rights and Welfare of the Child (African Children�s Charter) to the extent 
that it set the minimum age of marriage at 16 years for girls and 18 years 
for boys. The developments in the area of child marriage in 2019 herald 
much hope that the scourge of child marriage will progressively come to 
an end on the continent. Sustained advocacy is required as many countries 
in Africa retain legislation that permits child marriage for girls.
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3.2	 Jurisprudential advances on the non-discrimination of pregnant 
girls

Elsewhere, the Economic Community of West African States (ECOWAS) 
Court of Justice continued to illustrate the importance of sub-regional 
courts in advancing the rights of women and girls on the continent. In 
its 12 December 2019 judgment in Suit ECW/CCJ/APP/22/18 – Women 
Against Violence and Exploitation in Society (WAVES) v The Republic of Sierra 
Leone the ECOWAS Court ruled that the practice by Sierra Leone of 
banning pregnant girls from mainstream schools and establishing separate 
educational facilities was institutionalised discrimination contrary to the 
provisions of international and regional human rights law. The decision is 
monumental in in�uencing policy development as pregnant school girls on 
the continent have faced severe reprisals, as has been the case in Tanzania 
where the government had instituted a policy to expel pregnant girls from 
school (Human Rights Watch 2020). Women�s rights organisations in 
Africa can build on the jurisprudence to continue securing the right of 
education and safety for pregnant girls who should not have to negotiate 
for their humanity. 

3.3	 Progress in sexual and reproductive health rights 

Signi�cant progress was also made in the arena of sexual and reproductive 
health rights. A signi�cant step towards the decriminalisation of same-sex 
relations in Botswana, as more fully discussed in part 6 of this article, 
was a huge win for queer women in the country who are at the helm 
of the lesbian, gay, bisexual, transgender, intersex and queer (LGBTIQ) 
rights movement in the country. In the area of reproductive rights the High 
Court of Kenya made a laudable decision in June 2019 in Petition 266 of 
2015: FIDA-Kenya & Others v The Attorney-General, in which it ruled the 
withdrawal of safe abortion guidelines and bans on abortion trainings to be 
arbitrary and unlawful. The Court reaf�rmed the constitutional provisions 
of legal abortion in Kenya when the health and life of the pregnant woman 
are at risk. Although the Court held that abortion generally remains illegal 
in Kenya, its progressive interpretation of the right to health to include 
political, legal and socio-economic circumstances puts Kenya on the 
road towards the reduction of unsafe abortion-related maternal mortality 
(Muhumuza 2019). 

Another key highlight of 2019 was the 25th International Conference 
on Population and Development (ICPD25) Nairobi Summit whereby 
stakeholders, including African governments, committed to ensuring 
universal access to sexual and reproductive health and rights, accessible 
and affordable contraceptives, zero preventable maternal deaths and 
morbidities, and the provision of post-abortion care among other critical 
commitments (Nairobi Summit on ICPD25 2019). The commitments 
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need to be monitored to ensure meaningful progress in the arena of sexual 
and reproductive health rights. 

3.4	 A snapshot of democratisation milestones for women in Africa 

Laudable gains were also made on the democratisation front. In November 
2019 Sudan repealed public order laws that restricted the presence of 
women in public spaces (Amnesty International 2019). The move by 
the transitional government prevents the arbitrary arrests and beatings 
of women when exercising their rights to freedom of expression and 
association. It was a victory for Sudanese women who were a major 
driving force of the revolution, as discussed elsewhere in this article. 
However, one needs to celebrate with caution since the victory may turn 
out to be pyrrhic, as Criminal Law of 1991 still needs further amendment 
to repeal clauses that are repressive to women in their entirety. It is hoped 
that the ongoing constitutional review process will deliver comprehensive 
protection for women. Unfortunately, Sudan is yet to ratify the Convention 
on the Elimination of Discrimination Against Women (CEDAW) and the 
African Women�s Protocol. The rati�cation of the two instruments must 
be prioritised. Additionally, while the representation of women in most 
African countries remains dismal, South Africa made impressive progress 
in the May 2019 elections by attaining 46 per cent of women in the House 
of Assembly and a gender equal cabinet constitution of 50 per cent women 
(Nyamweda & Morna 2019). The representation gains made by South 
African women set a good example for countries in Africa where the issue 
of equitable gender representation has not yet taken root. 

3.5	 A call for the continental rati�cation of the African Women�s 
Protocol in commemoration of the Beijing Declaration

The progress made in 2019 was commendable, but it was slow and 
remains insuf�cient in securing equal humanity for the women and 
girls of Africa. Monumental challenges remain on issues such as dual 
and contradictory legal systems; rampant and under-reported sexual 
and gender-based violence (SGBV); a lack of access to safe abortion; the 
resurgence of HIV among young women; teenage pregnancies; the weak 
protection of LGBTIQ persons; low gender parity in decision-making 
bodies, and male-dominated economies (Nyamweda & Morna 2019).  
The year 2019 marked 16 years since the adoption of the African Women�s 
Protocol and it closed the year with 42 rati�cations and 49 signatures. 
Only São Tomé & Principe rati�ed the Protocol in 2019 (African Union 
Treaties 2019). AU organs and African governments need to commit more 
resources and political will to redress the gaps and challenges in light of 
the commemoration of 25 years of the Beijing Declaration in 2020. The 
best way to do so would be by attaining 100 per cent of the rati�cation of 
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the African Women�s Protocol by all 54 countries that are state parties to 
the African Charter. 

3.6	 Sudan�s revolution and struggle for civilian rule

On 11 April 2019, almost 30 years after Omar al-Bashir seized power, the 
man who did so much to ruin Sudan was himself toppled. His fall marks 
the culmination of the most sustained civilian protest in Sudan�s modern 
history. It also coincides with a wave of change that has blown away many 
of Africa�s longest-serving rulers, from Algeria to Zimbabwe (Boko 2019). 
In al-Bashir�s place, Sudan�s military and a coalition of opposition parties 
appointed a new prime minister, and on 17 August 2019 concluded a 
delicate power-sharing deal (Kirby 2019). If honoured, the agreement 
could pave the way for democratic elections in 2022 and civilian rule.

However, the transitional administration, led by Prime Minister Abdalla 
Hamdok, faces formidable challenges � especially on the economic front. 
Even with al-Bashir gone, Sudan�s economy worsened in 2019, with 
citizens facing spiraling in�ation, long queues for basic commodities and 
frequent power outages (Salih 2019). Further, Sudan retained its position 
on the United States� list of State Sponsors of Terrorism, prohibiting most 
foreign direct investment into the country. As a result, Sudan�s ailing 
economy was blocked from most sources of funding from the International 
Monetary Fund (IMF), the World Bank and other �nancial institutions. 
Since in�ation and shrinking incomes were the main catalysts for al-
Bashir�s removal, the transitional government needs to rapidly consolidate 
the economy, in order to retain popular support until the 2022 elections.  

Intensifying these problems are the continued armed con�icts in the 
Blue Nile, Kordofan and Darfur regions that pose further dangers to 
democratisation. On 4 May 2020 government forces dispersed unarmed 
protesters in Darfur by �ring live bullets and teargas, reportedly killing an 
18 year-old and injuring others in the process (Africa Centre for Justice 
and Peace Studies et al 2019). The troops were members of Sudan�s Rapid 
Support Forces (RSF), a paramilitary group linked to the grave crimes in 
Darfur, which earned al-Bashir a warrant of arrest from the International 
Criminal Court (ICC). The RSF�s commander, Mohamed Hamdan �Hemeti�, 
now serves as a member of the Sovereignty Council, and is widely believed 
to have eclipsed Hamdok to become Sudan�s de facto leader (Amid 2019). 
Since al-Bashir�s removal, RSF troops have been linked to the destruction 
of at least 45 villages, and a bloody crackdown in Khartoum that killed 
almost 100 peaceful protestors in only three days (Salih 2019). If left 
unchecked, this violence could jeopardise the country�s transition towards 
democracy. 
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Despite the impact of major setbacks, Sudan spent most of 2019 
relatively on course for the long-term goal of civilian rule in 2022. 
However, the country�s economic crisis, which worsened in 2019, and 
stands to be compounded by the effects of COVID-19 in 2020, means 
that the transitional government has a dif�cult task ahead of itself. These 
economic pressures, coupled with mounting civil tension, mean that 
Prime Minister Hamdok (and his shadow Hemeti) need to act quickly to 
meet their high expectations and to safeguard the revolution. 

4	 Nulli�cation of elections in Malawi and its implications for 
democracy

On 21 May 2019 Malawi held presidential, parliamentary and local 
government elections. Seven candidates were vying for the presidency, 
but the main contenders were Arthur Peter Mutharika, Lazarus McCarthy 
Chakwera and Saulos Klaus Chilima. Mutharika, the incumbent President, 
was declared the winner of the presidential elections and sworn in on 27 
May 2019 with 38,57 per cent of the vote. He was closely followed by 
Chakwera with 35,41 per cent and Chilima with 20,24 per cent of the votes 
(Malawi Electoral Commission 2019). Chakwera and Chilima challenged 
the election results in court. Their case was certi�ed as a constitutional 
matter for determination by the three High Court judges sitting as a 
Constitutional Court. The Constitutional Court annulled the elections and 
ordered fresh presidential elections within 150 days (Constitutional Court 
2019). The annulment of the elections was unprecedented in Malawi. It 
was only the second time for elections to be annulled in Africa following 
the annulment in Kenya in 2017 (Nyarko & Makunya 2018: 149). For the 
reasons explained below, the judgment by the Constitutional Court may 
be described as a massive win for democracy.

The Court held that voters have a right to vote in elections that are 
free and fair and that this right is central in a democracy (Constitutional 
Court 2019: 413-415); further, that the state has a correlative obligation 
to ensure that the electoral system is credible and the procedures are 
capable of guaranteeing free and fair elections (Constitutional Court 2019: 
413-415). The Court furthermore stated that if elections are marred by 
irregularities that are widespread, systematic and grave, the results of 
such elections cannot be trusted as a true re�ection of the will of the 
voters (Constitutional Court 2019: 413-415). The Court noted various 
irregularities and anomalies in the 2019 presidential elections and ordered 
a nulli�cation of the elections (Constitutional Court 2019: 416). Relatedly, 
this judgment served as a moment of introspection into the role of 
international independent observers as they declared that the election was 
free and fair despite the glaring irregularities proved in court (Hartley & 
Mills 2010).
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The judgment was also celebrated as a sign of judicial independence. 
The independence of the judiciary has been cited as an important element 
of democracy (O�Donell 2004: 3; Diamond & Morlino 2004: 23). 
Indeed, the Malawian courts have played a signi�cant role in upholding 
integrity in electoral processes and have therefore been described as �a 
democratic stronghold� (Gloppen & Kanyongolo 2011: 44). Although 
others have expressed concerns about interference in the effectiveness 
and independence of the judiciary by the executive (International Bar 
Association�s Human Rights Institute 2012: 43), the Court dispelled 
such fears in this case by deciding to annul the election of the then head 
of the executive. Corruption has also been feared as a threat to judicial 
independence (Kanyongolo 2004: 20). It was indeed reported that, 
prior to delivery of the judgment, a prominent businessman with ties to 
the ruling Democratic Progressive Party attempted to bribe the judges 
(Matonga 2020). The judges refused the bribe and reported it to the Chief 
Justice who in turn reported it to the Anti-Corruption Bureau (Matonga 
2020). The Anti-Corruption Bureau arrested the accused person and 
he was formally charged with offences under the Corrupt Practices Act. 
The case is ongoing (Kapalamula 2020). Such integrity on the part of the 
judges is laudable.

After the judgment had been delivered, Mutharika delivered a speech 
and used populist rhetoric to rile the people against the judiciary by 
saying �[l]ike many Malawians � we consider the judgement as a serious 
subversion of justice, an attack on our democratic systems and an attempt 
to undermine the will of the people � this judgment inaugurates the 
death of our democracy� (Mutharika 2020). The Electoral Commission and 
Mutharika lodged an appeal against the judgment to the Supreme Court 
of Appeal but the appeal was not successful (Supreme Court of Appeal 
2020). Fresh elections were held in Malawi on 23 June 2020 amidst a lack 
of funding (Kayira 2020), frustration of electoral processes by the executive 
and parliamentarians belonging to the ruling party (Khamula 2020), and 
attempted interference with the judiciary by the executive which issued a 
notice sending the Chief Justice on forced leave pending retirement (The 
Guardian 2020). Lazarus Chakwera defeated the incumbent President 
Mutharika in the fresh elections with 58,57 per cent and was sworn in as 
President on 28 June 2020 (BBC 2020).     

The involvement of civil society in the electoral process was also 
notable. A vibrant civil society has been recognised as a prerequisite for 
democracy (Chinsinga 2010: 56). Civil society organised demonstrations 
spanning over weeks in defence of electoral justice (Pensulo 2020). 
The organisers of the demonstrations, however, were threatened by the 
authorities and one of the leaders was attacked with petrol bombs at his 
residence in what was perceived as an attempt to silence him (Amnesty 
2019). President Mutharika, who was also commander-in-chief of the 
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Malawi Defence Force (MDF), ordered the MDF and Malawi Police Service 
to stop the demonstrations �with all the necessary force� (Sangala 2019). 
Despite the threats of violence and destruction of property during some of 
the demonstrations, the demonstrations continued and the relentlessness 
of the people was unprecedented. All in all, it can only be hoped that 
the strides in Malawi point to a wave of judicial independence and 
strengthening of democratic institutions in Malawi and in Africa.

5	 Killings and persecution of persons with albinism in 
Malawi

In the year 2019 the killing and persecution of persons with albinism 
(PWAs) continued in Malawi. As at February 2019, the reported cases had 
risen to 163 from 107 reported in 2017 (Amnesty International 2019). 
The violation of rights of PWAs in Malawi has been a persistent problem 
and PWAs have experienced �not just higher levels of stigmatisation 
and discrimination, but also human rights violations of a much higher 
magnitude, including extreme acts of violence and killings� (Kapindu 
2018: 3). PWAs are attacked as it is believed that their body parts have 
great powers (Mswela 2017: 115). It is also believed that body parts of 
PWAs can help politicians win elections; hence the violence tends to 
increase during election periods (Of�ce of the High Commissioner for 
Human Rights 2019). The attacks on persons with albinism are not unique 
to Malawi as they have also been reported in the central, eastern and 
southern parts of Africa (Thuku 2011).  

As the attacks against PWAs continued without any concerted action 
by the government to stop them, PWAs sought the intervention of the 
President. A meeting was thus scheduled between PWAs and the President 
to discuss the concerns and protection of PWAs. However, the President 
cancelled the meeting. In a desperate attempt to get the President to grant 
them audience and address issues affecting them, the PWAs organised 
a peaceful protest (Khamula 2019). However, police of�cers clobbered 
the protesters and the president of their association was assaulted by the 
police and hospitalised (Khamula 2019). Eight PWAs and a journalist 
were arrested (Khamula 2019). Thirteen PWAs were injured during the 
protests (Phimbi 2019). There was no justi�cation for the use of excess 
force on the unarmed protesters, which constituted a further breach of the 
rights of PWAs to a peaceful protest, dignity and freedom of expression. 

Subsequently, the then President Mutharika appointed a commission of 
inquiry effective on 4 March 2019 to investigate the incidents of violence 
against PWAs (Kanjere 2019). The commission was tasked with producing 
a report on 30 April 2019. However, as at 28 March 2020 the commission 
had not yet produced the report (MBC Online 2020). Therefore, there has 
been no tangible outcome from the establishment of the commission.
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In parallel, on 9 September 2019 the government allocated K1 billion, 
approximately US $1  356  852, of the national budget towards the 
construction of houses for PWAs and the implementation of the National 
Action Plan on Persons with Albinism in Malawi, 2018-2022 launched in 
2018 (Ministry of Finance 2019: 32). However, apart from the distribution 
of personal security alarms to PWAs by the government (Masina 2019), 
there have been no reports on what the government has done to implement 
the plan and the houses have not yet been constructed. 

As for the prosecution of perpetrators of violence against PWAs, it 
has been noted that �in spite of reforming the Penal Code and Anatomy 
Act in 2016, the number of attacks in Malawi has not lowered and due 
to poor law enforcement and judicial capacities, perpetrators are rarely 
identi�ed, brought to justice, or convicted� (European Parliament 2017). 
The circumstances do not seem to have changed because although some 
arrests and convictions have been made, the majority of the crimes remain 
unresolved. In 2019 the courts imposed the death sentence on four 
accused persons apparently to deter such acts (Aljazeera 2019). However, 
there was an unreasonable delay in prosecuting the crimes. For example, 
the incident implicating the three accused persons who were subsequently 
sentenced to death occurred in 2015 and took four years to prosecute. 

Another problem is that the justice system currently is focused on 
punishing the offender and not giving psychological or other assistance 
to the victim. Therefore, apart from the apparent complacency or lack of 
political will to protect persons with albinism, the justice system needs to 
be overhauled so that it results in a thorough and speedy resolution of the 
cases as well as support to the victims. It goes without saying that there is 
urgency in addressing violations of the rights of PWAs.

6	 Right to equality and sexual minorities: Tales from 
Botswana, Angola and Kenya 

The criminalisation of homosexual acts in Angola, Botswana and Kenya is 
anchored on colonial penal codes. The struggle for the decriminalisation 
of homosexuality in these three countries has taken several years of street 
demonstrations, petitions to parliament and court battles. Despite having 
taken a long time, 2019 seems to be a breakthrough year for the LGBTIQ 
in Botswana and Angola. However, Kenya missed the opportunity to 
unchain itself from the colonial penal code. 

6.1	 Angola: Success along the parliamentary route 

Typically, the victories won by African sexual minorities are won in the 
courts, not the legislature (Ebobrah 2012). Barring a few exceptions the 
judiciary is more readily approached by LGBTIQ activists, who invoke 
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constitutional principles to secure a favourable judgment (Singh 2009). 
In contrast to the courts, the legislature usually is far less accepting of 
sexual minorities, a pattern broken by Angola on 23 January 2019 which 
is a memorable day for human rights in Angola. This is the day when the 
National Assembly voted to do away with the criminalisation of same-
sex relations. Angola�s old Penal Code (articles 70 and 71) prohibited 
consensual homosexual acts against �the order of nature�. Just as in other 
African states, this law was inherited from Portugal, Angola�s colonial 
master. This Penal Code allowed the unwarranted scrutiny of the private 
lives of the LGBTIQ community. Unlike the case in the other two countries, 
the process to repeal these two laws was through the legislature, thereby 
escaping the counter-majoritarian argument faced by the court.

Parliament correctly appreciated its role, which includes the enactment 
of laws to protect the minorities and advancing democracy and human 
rights. Angola stands out as one of the rare instances where an African 
legislature, at its own initiative, brought the LGBTIQ community under 
the protection of the law. The new Penal Code is an achievement towards 
eliminating discrimination based on sexuality in Angola. Although this is 
a remarkable step, Angola should translate the repeal of the colonial penal 
code to concrete measures for protecting minorities. 

6.2	 Botswana: Success along the judicial route 

On 11 June 2019 the High Court of Botswana declared the criminalisation 
of same-sex relations unconstitutional. Botswana, as in the case of other 
African countries, inherited a colonial penal code that criminalised �acts 
against nature� (Letsweletse Motshidiemang v Attorney-General [2019] 
MAHGB-000591-16)� (Legabibo case)). The Legabibo case is an array 
of human rights hope in Africa. First, the Court recognised that the 
enumerated grounds prohibiting discrimination were not conclusive, hence 
acknowledging analogous grounds such as sexuality (Legabibo 2019: para 
158). Second, the Court correctly recognised indirect discrimination. The 
Court noted that although the provisions (sections 164 and 165 of the 
Penal Code) appeared neutral, in effect they were discriminatory. Third, 
the Court noted that public opinion or morality can never be a justi�cation 
for limiting a right (paras 186-189). The three reasons established the 
Legabibo moment, a moment promising the actual realisation of human 
rights.

The Legabibo case offers an opportunity for focusing on the rights of 
LGBTIQ from the peripheral status they have for a long time occupied. 
For many years the LGBTIQ community has endured systemic and 
institutionalised discrimination. The departure provided by the Court 
reinforces the emerging wave of democratisation and respect for LGBTIQ 
rights. This will assist in realising the LGBTIQ community�s much-
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tumbled rights such as access to health care and equality of employment 
opportunities among all sexualities. From many angles, the decision is a 
promise of a new dawn in Africa. Just as the South African Constitutional 
Court in 1998 (National Coalition for Gay and Lesbian Equality), 
the Botswana High Court decried discrimination against the LGBTIQ 
community. Notwithstanding these achievements, it is disturbing that the 
Attorney-General decided to lodge a notice of appeal to challenge this 
decision. 

6.3	 Kenya: Failure of the judicial route

Although Kenya has one of the most progressive constitutions on the 
continent, some of its legislations are remnants of the colonial period. 
One such legislation is section 162 of the Penal Code, which has been 
described as archaic and colonial legislation. This section criminalises 
�carnal knowledge against order of nature� which has been used to brutalise 
the LGBTIQ community through prosecutions. Beyond prosecution 
this section has been used to bolster state-sponsored homophobia, as 
exempli�ed in Criminal Case 207 of 2015, in which the accused persons 
were arrested on suspicion of engaging in what was described as �carnal 
knowledge against order of nature�. On application from the prosecution, 
the resident magistrate ordered the accused to be subjected to anal 
examination. When this decision was challenged at the Court of Appeal, 
the Court held that �the examination was not only unconstitutional but 
unreasonable, and totally unnecessary� (COI & Another v Chief Magistrate 
Ukunda Law Courts & 4 Others [2018] eKLR). Comparable to Kenya, in 
Nigeria 47 men are undergoing a trial before the Lagos Court. They were 
charged with public displays of affection with members of the same sex. 
They were arrested in 2018 after they had been found in a hotel room 
during a raid by the police. The police alleged that they were engaged in 
a �gay initiation party�. The accused persons claimed that they were at a 
birthday party.

The abuse of section 162 of the Penal Code has given rise to the case 
of EG & 7 Others v Attorney-General; DKM & 9 Others (Interested Parties); 
Katiba Institute & Another (amicus curiae) (Eric Gitari case) challenging 
its constitutionality. The Eric Gitari case is a demonstration of the betrayal 
of LGBTIQ by the Kenyan judiciary. The Court rejected the indirect 
discrimination caused by section 162 of the Penal Code despite article 
27(4) of the Constitution guaranteeing the principle of non-discrimination 
in broad terms. Section 162 of the Penal Code is worded in similar terms 
as Botswana and South Africa where the courts have held that the sections 
were discriminatory. What was more shocking is the convolution of same-
sex marriage with the criminalisation of the LGBTIQ. The court was of 
the view that since the Constitution allows marriage between opposite sex 
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that means recognising LGBTIQ persons is in violation of the Constitution 
(Eric Gitari: para 396).

Where does this leave the LGBTIQ community? The Court sanctioned 
the discrimination against minorities, hence rubber-stamping the culture 
of marginalising LGBTIQ persons.�

While in the year 2019 the sexual minorities rights in Africa made 
considerable strides, Africa lags behind regarding these rights. The year 
saw two countries decriminalise consensual same-sex relations which is 
a positive move towards the respect of the rights of sexual minorities. 
Kenya missed an opportunity to correct the wrong of state-sponsored 
homophobia. 

7	 Xenophobia in South Africa

South Africa has long been one of the most inhospitable environments for 
African immigrants (Classen 2017). During 2019, an election year, virtually 
all South Africa�s political parties increased their anti-immigrant rhetoric 
(Chutel 2019). While senior politicians across the political spectrum were 
responsible for some measure of xenophobic statements, 2019 witnessed 
a few stand-out cases, well deserving of a mention. 

Despite its �strong� pan-Africanist origins, senior members of the ruling 
party, the African National Congress (ANC), used their 2019 election 
campaigns to scapegoat African immigrants for South Africa�s soaring 
unemployment, chart-topping crime rate, and rising drug abuse in urban 
centres such as Johannesburg and Tshwane (Davis 2019). In June 2019 
Gauteng MEC for Community Safety, Faith Mazibuko, remarked: �We 
condemn all criminal elements hellbent on undermining the rule of the 
law in this country and making this country ungovernable. We can�t co-
govern with criminals, especially foreign nationals who want to turn our 
country into a lawless Banana Republic� (Bornman 2019). Her views were 
echoed by former Health Minister, Dr Aaron Motsoaledi, who blamed the 
country�s public health crisis on a wave of immigrants �overburdening� the 
system. 

However, the problem is systemic � responsibility hardly lies with the 
ANC alone. The Democratic Alliance (DA), South Africa�s liberal majority 
white-led political party, has also made a major contribution to the rising 
nationalist sentiment in the country. Its campaign slogan �All South Africans 
First� is a pertinent example (Egbejule 2019). While not as severe as 
Mazibuko�s statements, the DA�s slogan is strikingly similar to US President 
Donald Trump�s �America First� one-liner, another highly-effective dog 
whistle for anti-immigrant attitudes. Even outside of the pressure of the 
election campaign, many politicians continued their xenophobic rhetoric. 
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Earlier in 2018 Herman Mashaba asked an immigrant, �[Are we] going to 
sit back and allow people like you to bring us Ebolas (sic) in the name of 
small business[?] Health of our people �rst.� (Bornman 2019). 

South Africa�s White Paper on International Migration demonstrates 
that Afrophobic sentiments persist in even the highest rungs of state 
policy making. The document, approved by the government in March 
2017, separates immigrants into �worthy� and �unworthy� individuals. 
Wealthy foreigners, viewed as skilled and �nancially secure, are welcome 
to enter the country and are encouraged to stay permanently. Poor and 
unskilled immigrants, predominantly those from the African continent, 
will be prevented from entering the country �even if this is labelled anti-
African behaviour,� as the former Minister of Home Affairs, Hlengiwe 
Mkhize, pointed out (Bendile 2017). South African Afrophobia, then, is 
not closeted, or unseen; rather it forms deliberate state policy, perpetuated 
by �rst-time mayors in local government all the way to sitting ministers 
in the President�s cabinet. This trend continued in 2019, with dangerous 
effects for the many black, poor immigrants resident in the country. 

8	 The shrinking civil space: Killing, detention, persecution 
and torture of journalists, Anglophones and human rights 
defenders in Cameroon

The year 2019 saw Cameroon intensify attacks on freedom of expression, 
especially the rights of journalists and opposition leaders to freely express 
themselves (US Department of State 2020). This interference with the 
freedom of expression has harmed the realisation of other rights such as 
free and fair elections in both the presidential and parliamentary elections. 
Further, the human rights situation in Cameroon is complicated by the 
double violation of human rights emanating from the separatist groups 
and the government. However, what has caused the enormous uproar is 
the inhumane treatment, torture and unlawful killing of journalists and 
human rights defenders The crackdowns on journalists, opposition leaders 
and human rights defenders have shrunk further an already shrunk civil 
space. Since the controversial winning of the seventh term of Paul Biya in 
2018, the government has been keen to silence alternative voices, hence 
polarising the country. This was compounded by the volatile situation of 
the Anglophone Cameroonians� �ght for independence that raises a serious 
legitimacy challenge to Biya�s government. 

The government of Cameroon has marginalised Anglophone 
Cameroonians in several ways. The state has imposed on Anglophones 
a Francophone legal system, language and education, thereby erasing 
their identity (Lunn & Brooke-Holland 2019). This has taken the shape 
of appointments of French-trained judges, teachers and government 
administrators. In turn, the Anglophones feel excluded, leading to calls 
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for self-determination and secession. In response, the Cameroonian 
government has reacted heavily with the military being accused of extra-
judicial killings, enforced disappearances, torture and rape (Willis et al 
2019). This con�ict has left 1 850 people dead and 530 000 internally-
displaced persons as of mid-2019 (International Crisis Group 2019). The 
Cameroon military was accused of using rape and sexual assault as a weapon 
of war, which has exacerbated the suffering of women (Young 2019). The 
latest development in this con�ict was the call for dialogue which has 
led to the release of Anglophone leaders agitating for self-determination. 
However, the standstill remains with the government maintaining that 
self-determination is off the table and the Anglophones stating that the 
only point of dialogue should be self-determination (Aljazeera 2019). 

The Cameroonian government is also responsible for enforced 
disappearances and the killing of journalists (African Freedom of 
Expression Exchange 2019). The attack on journalists is demonstrated 
by the arrest and killing of Samuel Ajieka, commonly known as Wazizi 
(Human Rights Watch 2019). It is alleged that the police arrested Wazizi 
on 2 August 2019 in Buea, in the south-west region of Cameroon, for 
allegedly collaborating with separatists (BBC 2020). Wazizi was then 
transferred to a military base where he was held incommunicado until his 
death (BBC 2020). For 10 months the Cameroonian government covered 
up the gruesome killing of Wazizi. For the entire period of his detention 
Wazizi was not charged with any offence or placed before a court of law, 
which manifests the unlawfulness of his arrest. 

The other front of the attack on freedom of expression is the 
persecution by the government and kidnapping by the militia. The case 
of rapper Gaston Serval, commonly known as Valsero, personi�es this 
affront on freedom of expression (PEN 2019). Valsero was arrested on 
26 January 2019 during a demonstration organised by the opposition. 
The government charged Valsero in a military tribunal with insurrection, 
inciting the public, hostility to the homeland, and rebellion against the 
state, among others (Russel 2019). The punishment for all these offences is 
the death penalty, although Cameroon de facto is abolitionist (York 2019). 
After 10 months of detention, the President of Cameroon on 5 October 
2019 announced that he would release some opposition leaders, which 
led to the release of Valsero (Lukong 2019). The police in Cameroon 
arrested Paul Chouta, a journalist, for criminal defamation, hate speech 
and false news (Committee to Protect Journalists 2019). This emanated 
from a complaint made by Calixthe Beyala alleging that Paul had posted a 
video of Beyala arguing with someone. Paul was denied bail and sent to the 
maximum security prison awaiting trial. It is believed that the denial of bail 
and overloading charges is caused by Paul�s criticism of the government 
(Committee to Protect Journalists 2019). 
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In another case a militia group kidnapped Mary Namondo, a journalist 
with Radio Bonakanda, a local radio station (Takambou 2019). Mary was 
released on 5 September 2019 after Eric Tawat, a journalist, had negotiated 
the release. Similarly, Macmillan Ambe was kidnapped by armed groups 
after he criticised the call for people not to take their children to school 
(All Africa 2019). 

In sum, in 2019 Cameroon increased the crackdown on journalists and 
human rights defenders, which is an affront to freedom of expression. This 
situation has been aggravated by the con�icts arising from the Anglophones� 
�ght for self-determination (Muguoh 2019). Although the government 
has indicated its willingness to enter into dialogue, the hardline positions 
from the government and pro-self-determination groups will undermine 
the dialogue process. This hardline position questions the commitment 
of the government to end the con�ict. Additionally, the dialogue between 
the government and pro-self-determination groups cannot be successful 
if freedom of expression is sti�ed. Currently, the human rights situation 
in Cameroon is characterised by attacks on human rights defenders and 
journalists. As demonstrated above, the attacks are emanating from the 
government and armed groups, which exposes journalists and human 
rights defenders to two fronts of attacks, thereby further undermining 
already sti�ed freedom of expression. Cameroon should not only respect 
freedom of expression but also create an environment conducive to 
freedom of expression thriving by providing security for journalists and 
human rights defenders. 

9	 Violent extremism and con�ict in the West African region: 
Mass displacement, killings especially of children, and 
destruction of properties  

Children in Mali were among the worst affected by the resurgence of 
terrorist groups such as al-Qaida, Boko Haram and the Movement for 
Unity and Jihadist in West Africa (MUJOA). The con�ict waged by these 
groups was exacerbated by the inter-ethnic con�icts that spilled over into 
its borders creating further instability. 

During the �rst six months of 2019 inter-community con�ict in Mali 
claimed 150 children with around 75 injured (Maclean 2019). The same 
period saw 600 civilians killed due to ethnic con�icts majorly arising in the 
Mopti region (Maclean 2019). The death toll for 2019 doubled compared 
to 300 people killed in 2018, demonstrating that the situation in Mali 
is worsening (Maclean 2019). There are reports that the Jihadists have 
intensi�ed the recruitment of children to carry out the attacks. According 
to The Guardian, 2019 was a bad year for the rights of children since 
the number of children recruited doubled (Maclean 2019). Also, most 
casualties are civilians who are enduring three fronts of attacks from the 
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military, ethnic militia and armed groups. The situation in Mali has been 
aggravated by the combination of ethnic con�ict arising from the scramble 
for water, land and grazing and violent extremism caused by the Jihadists.  

One deadly attack occurred in June 2019, when ethnic militias attacked 
a Dogon village killing 95 people and 19 others disappearing (Aljazeera 
2019). This massacre of the Dogon wiped out an entire village together 
with their animals. Earlier in March 2019 people claiming to be Dogoni 
had killed 160 members of the Fulani ethnic group (Aljazeera 2019). The 
killings spread in Yoro where 35 civilians were killed in June 2019 and 
Gangafani where 38 civilians were killed in the area of the Mopti region 
(The Defence Post 2019). The Islamic State Jihadists killed 49 soldiers in 
November 2019 (Euronews with Reuters, AFP 2019). Beyond the killings, 
the attacks have caused the displacement of approximately 202 000 people 
by July 2019 (Relief web 2019). 

As in the case of Mali, Burkina Faso has witnessed an exponential rise 
of armed Jihadists. It is reported that in 2019 approximately 1,2 million 
people were in dire need of assistance due to the constant terrorist attacks 
(Mednick 2019). To demonstrate the killings, on 29 April 2019 armed 
Jihadists killed a pastor and �ve faithful, while on 12 May 2019 another 
church was attacked with the Jihadists killing 6 worshippers (AP News 
2019). There also was an attack in Soum province, which claimed 35 
civilians, the majority being women (Aljazeera 2019). The �rst three 
months of 2019 saw 186 people killed in Burkina Faso (Maslin Nir 2019).

Boko Haram has gained ground in Chad killing and causing mayhem 
throughout the country. Soldiers and civilians have fallen victim to the 
deadly attacks of Boko Haram. For instance, on 22 March 2019 Boko 
Haram killed 30 people in Dangdala and Bouhama in Chad (Ajakaye 2019). 
In December 2019 Boko Haram Jihadists attacked Kaiga village in Western 
Chad killing 14 people and kidnapping 13 others. The security agencies 
have responded heavily, often accused of using excessive force. Similarly, 
the Jihadists have made sustained attacks in Nigeria, killing members of the 
security forces, and causing serious damage to property and the livelihood 
of people. One such example is the attack in Borno state in Nigeria where 
the Jihadists killed 16 people on 5 October 2019 (GardaWorld 2019). This 
was later followed by another attack on Christmas Eve, when Jihadists 
attacked Borno state killing seven people and abducting a girl (AFP 2019). 
During these attacks the Jihadists steal food and burn houses, thereby not 
only seriously disturbing people�s livelihoods but also threatening the right 
to life. 

The local Jihadist groups have widened their sphere in West Africa, 
the most affected areas being Burkina Faso, Mali, Niger, Nigeria and Côte 
d�Ivoire (Benedikter & Ouedraogo 2019). The reaction of these states has 
been the securitisation of the state with the security agencies being accused 
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of human rights violations in the process of combating terrorism. In effect, 
the states� abuses under the guise of counter-terrorism measures have 
been counter-productive often providing terrorists with an opportunity 
to exploit the situation by giving messages of solidarity and offering a 
cause. The counter-terrorism measures have compounded the situation by 
playing into hands of the terrorist agenda.

West Africa has been hard hit by the terrorist attacks with Burkina 
Faso, Mali and Niger accounting for 4 000 deaths in 2019 (UN News, 
2020). The extremist groups are also expanding their sphere in West Africa 
from their traditional operating zones of Mali, Niger, Nigeria, Burkina 
Faso and Chad to Benin, Ghana and Togo (Reliefweb 2019). One of the 
expansionist missions was seen on 1 May 2019 abducting tourists in 
Benin (Reliefweb 2019). In addition to lodging attacks on these countries 
these extremist groups have adopted abduction, especially of women, as a 
form of violence (UN Press 2019). They take women for forced marriages 
and labour in addition to using them as sex slaves where they are gang-
raped by the extremists (UN Press 2019). This violence against women 
has gone on unchecked for so long to the extent that it is becoming an 
embedded feature of the armed con�ict (Ecoma Alaga 2019) Therefore, 
these intensi�ed attacks in West Africa call for urgent intervention to avert 
further suffering, especially that of women, and the loss of lives. 

10	 Civil strife in Ethiopia

10.1	Creeping authoritarianism in the wake of the June 
assassinations

In 2018 Ethiopia�s Prime Minister Abiy Ahmed made history as he closed 
torture sites, clamped down on corruption and struck an historic peace 
deal with Eritrea (Abbink 2019). However, 2019 also saw Ethiopia�s 
human rights record veer off the path set out Ahmed�s �rst year in of�ce. 
Authorities spent most of the year reacting to internal strife, starting with 
a botched putsch by rogue of�cers in Ethiopia�s military. 

The incident took place on 22 June 2019, when armed men gunned 
down Ambachew Mekonnen, President of the Amhara federal region, 
and a close ally of Abiy�s government (Crisis Group 2019). Hours 
later a bodyguard shot and killed a senior commander in Ethiopia�s 
military. Ethiopian intelligence linked the attacks to an attempted coup 
masterminded by Brigadier-General Asamnew Tsige, the head of Amhara�s 
security forces. Internet lines went dead for ten days after the incident, to 
buy the military time to root out other collaborators from its ranks (AP 
2019).
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While the assassination attempts were rapidly suppressed, they lay bare 
the extent of the country�s political crisis. Since taking of�ce in April 2018 
Ahmed carried out signi�cant reforms at breakneck speed. This overdue 
but sudden change upset the status quo, opening up a Pandora�s box of 
ethnic tensions (Fabricius, Peter & Knight 2019). The most signi�cant of 
these has been felt in by the weakened Ethiopian People�s Revolutionary 
Democratic Front (EPRDF), a decade-old ethno-regionalist alliance of 
four parties that has since the 1990s controlled Ethiopian politics. The 
assassinations triggered a resurgence of repressive tactics by state of�cials, 
which saw old terrorism laws reinvoked to sti�e dissent.  

While Ethiopia�s restrictive 2009 Anti-Terrorism Proclamation was 
rewritten in 2020, the old draft remained in force for 2019, as Parliament 
debated reforms. The 2009 Proclamation contained overly-broad 
de�nitions of terrorist acts. Article 6 of the 2009 Proclamation, dealing 
with the �encouragement of terrorism� makes the publication of statements 
�likely to be understood as encouraging terrorist acts� punishable by 10 
to 20 years in prison. Merely a week after Mekonnen�s coup Ahmed�s 
government used the 2009 Proclamation to hold dozens of members of 
the National Movement of Amhara, an ethnonationalist political party, in 
police custody under the ATP�s remand provisions (France24 2019). In the 
same week a prominent journalist and �ve associates were arrested under 
the same provision. They were held in custody for more than two months 
before being released unconditionally.

10.2	Self-determination and violence in Sidama

Beyond the slight scaling-back of civil liberties, 2019 also saw several 
developments that impacted on the right of self-determination. In 2018 
members of the Sidama ethnic group made a request to the federal 
government to secede from the Southern Nations, Nationalities and 
Peoples� Region (SNNPR), the fourth largest region in the country (Matfess 
2019). When government failed to meet the constitutionally-mandated 
deadline for a referendum on 18 July 2019, the activists threatened to 
move unilaterally and carve out a �Sidama Regional State� within Ethiopia�s 
borders (International Crisis Group 2019).

The federal government failed to organise a vote within the time limit, 
sparking major protests in Adassa, the SNNPR�s capital. At the end of the 
violence local police reported a total of 53 deaths, mass displacement, 
and signi�cant property damage (Kiruga 2019). The region was placed 
under federal security control, only for another clash to break out between 
civilians and state forces, which saw 153 civilians lose their lives, with 
police affecting more than 2�000 arrests (Sidama Human Rights Activists 
2020). Eventually, in November 2019 the federal government held the 
referendum, which proceeded peacefully, with a near universal turnout: 
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98,52 per cent of voters supported the creation of the new federal region. 
However, by mid-2020 Ethiopia had still failed to give effect to the self-
determination of the Sidama people. While it is still too soon to tell, it 
is likely that if Ahmed�s government fails to meet the Sidamas� high 
expectations around the new region, the timeline for its establishment, 
and its meaningful inclusion in Ethiopia�s economy, unrest similar to 
2019�s violence could easily break out.     

11	 Ebola outbreak amidst armed con�ict in the Democratic 
Republic of Congo

The deadly Ebola virus struck again in the Democratic Republic of 
the Congo (DRC) for the tenth time claiming lives and causing untold 
suffering (Reliefweb 2019). This tenth outbreak was the second deadliest 
outbreak after West Africa 2014-2016 (Reliefweb 2019). This time it was 
concentrated in North Kivu and Ituri areas of DRC which also faces the 
scourge of war. What started as an outbreak in August 2018 soon evolved 
into a public health emergency of international concern on 17 July 2019 
(European Centre for Disease Prevention and Control 2020). According to 
the Ministry of Health of the DRC the total number of cases as at November 
2019 was 3  274 with 2  185 deaths (Reliefweb 2019). The situation in 
DRC was exacerbated by the depleted health systems posing a greater 
health risk (WHO 2019). The health system in the DRC is characterised 
by inadequate infrastructure, poor human resources and numerous armed 
attacks on healthcare providers, which hampered the quick and effective 
response to Ebola.

The �ght against Ebola in the DRC was hampered by the numerous 
armed attacks. One such attack claimed the life of Dr Richard Mouko from 
Cameroon who was killed by the militia (VOA 2019). Authorities believed 
that the reason for the attacks was because the locals thought that the 
foreigners were bringing Ebola to the DRC (VOA 2019). In another attack, 
on 28 November 2019, four health workers were killed and �ve injured. 
Overall, in 2019 there were more than 300 attacks on health workers 
causing the death of six people and injuring 70 others (Burke 2019). Apart 
from the health workers, patients have also been attacked in the course of 
seeking medical treatment, causing them to shun the health centres (Burke 
2019). The sustained attacks caused Doctors Without Borders (MSF) to 
evacuate their doctors from Eastern DRC after their treatment centres had 
been attacked by armed groups (Aljazeera 2019). The Ebola situation in 
the DRC was compounded by the armed con�ict, which aided its spread.�
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12	 Conclusion 

The year 2019 was replete with moments of both hope and despair for 
human rights and democratisation in Africa. Hope was resuscitated for girls 
in Egypt, Tanzania, Zimbabwe, the Kingdom of Eswatini and Mozambique 
where signi�cant strides were made in the elimination of child marriages. 
The ECOWAS Court of Justice also upheld the rights of girls by ruling 
that the practice of banning pregnant girls from mainstream schools was 
discriminatory. Africa also made progress in upholding LGBTIQ rights 
as homosexuality was decriminalised in Angola by Parliament and in 
Botswana by the High Court. On the democratic front, gains were made in 
Malawi where the Court nulli�ed contested presidential elections.

Africa also recorded some partial gains for human rights and democracy. 
In Sudan, the law that restricted the presence of women in public spaces 
was repealed although other laws that violate the rights of women are yet 
to be repealed. There was modest progress in the rati�cation of the African 
Women�s Protocol by African countries. Kenya�s High Court also reaf�rmed 
the constitutionality of abortion but restricted it to instances where the 
life of the pregnant woman is at risk. In Kenya the criminalisation of 
homosexuality was unsuccessfully contested but the attempt signals hope 
for the future. 

Moments of despair in 2019 include the growing suspicion about 
and resistance to supranational adjudication, in particular that of the 
International Criminal Court and the African Court by African countries. 
Violent con�icts and ethnic violence resulting in massive human rights 
violations also persisted in Mali, Burkina Faso, Ethiopia, Somalia, Sudan 
and South Sudan. The resurgence of terrorist groups in West Africa led to 
mass displacement, the killings of especially children and the destruction of 
properties. Persons with albinism continued to face persecution in Malawi, 
with no concerted action by the government towards their protection. 
Cameroon came into the limelight for killings and the detention and 
torture of journalists, Anglophones and human rights defenders. In South 
Africa, immigrants were subjected to xenophobic attacks and this was 
perpetuated by citizens, mayors in local government and even ministers in 
the President�s cabinet. Africa has a huge task ahead to eliminate these ills.
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Abstract: During the year 2019 mass mobilisations broke out throughout 
the Arab region, with protestors calling for regime change and denouncing 
mismanagement, corruption and the lack of basic services and human rights 
in countries as diverse as Algeria, Sudan, Lebanon, Iraq and Egypt. In some 
cases they were violently opposed and quelled; in others they brought about a 
transitional process. These democratic processes and authoritarian reactions 
were accompanied by an important case of democratic consolidation in Tunisia 
and peaceful transfer of power in Mauritania. Some observers saw in these 
movements the sparks of a second Arab Spring, while others noted an upgrading 
of authoritarianism, through different repression techniques against protesters, 
activists and civil society organisations. Security forces and tribunals have been 
used for repression, but so have new constitutional and legislative texts that 
have shifted the balance of power in favour of the executive and the military. 
The repression of cyberspace was extended through new technological tools that 
allow for the monitoring, tracking and silencing of dissenting voices. Beyond 
these two opposing dynamics, the socio-economic situation in many countries 
across the region deteriorated, increasing the vulnerability of groups such as 
women, children, stateless persons and refugees. The socio-economic situation 
has also provided several local, national, regional and international actors 
with a means to exercise economic violence that typically impact on the most 
vulnerable, depriving them of their most basic human rights or allowing them 
only conditional access to these rights. 
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1	 Introduction

Two opposing analytical frameworks � gradual liberalisation and 
democratisation and resilience of authoritarianism � dominate the literature 
on the Arab region. In this vast literature Rivetti proposes a combined 
approach that shows the coexistence and overlap of the two perspectives 
(Rivetti 2015). Adopting this approach, we look into signi�cant political 
events that occurred in 2019, namely, the new protest movements across 
many countries in the region, while identifying responses that comply with 
previous trends, notably repressive mechanisms and power consolidation 
in the region, as well as the socio-economic effects of a protracted crisis. 
Although not exhaustive, the events and dynamics discussed in this article 
allow us to identify and better understand the nature of the new trend 
that emerged in 2019, with the multiplication of mass mobilisations that 
could be regarded as a second wave of democratisation swiping through 
the Arab world. The article draws on an extensive literature review of local 
and international media and academic articles, reports of human rights 
monitoring bodies and intergovernmental organisations. It also includes 
data from direct participatory observation, that of the protest movement 
in Lebanon. 

2	 The sparks of a second Arab Spring 

In response to various socio-economic, political and human rights issues, 
a new cycle of protests shook the Middle East and North Africa throughout 
2019, as the map in Figure 1 shows. From Sudan to Algeria, Lebanon to 
Iraq, Egypt to Iran, massive protest movements showed the signs of an 
end to the �Arab Winter� with its resurgence of authoritarianism, absolute 
monarchies, state collapse and radical Islamic contestation. Although 
national contexts differ, a sense of frustration and injustice stemming 
from worsening living conditions, endemic corruption and state violence, 
leading people from all walks of society to take to the streets eight years 
after the Arab Spring. Governments rapidly reacted to this situation and 
opted for different repressive tactics with some commonalities from a 
rhetoric of division and fear, to direct violence, and other forms of control 
such as internet shutdowns. 
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Figure 1: Map of Protest Intensity (light green – low protest intensity 
to dark green – high protest intensity) (The GDELT project 
2019)

2.1	 Contesting military regimes  

Sudan and Algeria have two of the oldest surviving military regimes in 
the region. Massive protest movements shook these regimes to the core 
and brought down the heads of state in both countries while engaging the 
military in a transition process. 

2.1.1	 Sudan: Toppling a 30 year-long authoritarian rule and the 
multiple challenges of transition 

Protests started in Sudan in December 2019 in a context of dramatically-
rising living costs and austerity measures. The movement was political 
from the outset, with people denouncing corruption and calling for an 
end to military rule and the resignation of President Omar al-Bashir who 
had since 1989 been in power. Of�ces of the ruling party and national 
security were also targeted. This was not the �rst time the regime had been 
challenged. In 2012 and 2013 protests mainly took place in peripheral 
regions, and they were violently subdued. This time, the country witnessed 
�the wealthy classes of Khartoum �nally converging with the peripheries� 
(Chevrillon-Guibert et al 2019). Organisations such as the Sudanese 
Professional Association were structuring the movement. A sit-in near 
the army headquarters in Khartoum became the epicentre of the protest 
movement, with demonstrators joining from all over the country in a spirit 
of national unity upholding striking slogans such as �We are all Darfur�.

The government responded by using tear gas and live ammunition, 
detaining activists, censoring media and on 22 February 2019 declaring 
a state of national emergency (Human Rights Watch 2019a). The 
persistence of the peaceful contestation eventually led to the resignation 
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of al-Bashir on 11 April, ousted by the Sudanese armed forces. Protesters 
remained mobilised to put �pressure on the new military council to hand 
power to civilian rule and demanded justice for past crimes� (Henry & 
Wabwire, Human Rights Watch 2019: 3). Sudanese security forces, led by 
paramilitary Rapid Support Forces (RSF), continued violent crackdowns 
culminating on 3 June in a deadly attack on a protest area, with shootings, 
beatings and sexual assaults against women (BBC Africa 2019; UN News 
2019), while bodies were dumped into the Nile river. Over 120 people 
were killed, more than 700 were wounded and dozens more disappeared. 
Security forces also implemented a near-total restriction to internet services 
(Human Rights Watch 2019a).

Negotiations between the Transitional Military Council and civil 
opposition groups gathered under the banner of the Forces of Freedom 
and Change (FFC), reached a power sharing agreement via the creation 
of a mixed Sovereign Council. The Constitutional Declaration regarding 
the Transitional Authority was signed on 17 August and Abdalla 
Hamdok became the �rst civilian Prime Minister of Sudan since 1989. 
On 29 November two major laws dismantled the military-Islamist al-
Ingaz (�Salvation�) regime set up by al-Bashir, and dissolved the National 
Congress Party to �preserve the dignity of Sudanese people after years 
of tyranny� (France 24 2019). These measures met the demands of the 
FFC and civil protests calling for justice for victims of the former regime 
(RFI 2019a), although a number of issues remained at stake within the 
transitional process. Indeed, the country�s resources (oil, gold, agro-
pastoral resources) remain in the hands of the military and the security 
apparatus (Lavergne 2019). Moreover, foreign economic support from 
non-democratic states could undermine the democratic process. Justice, 
and the fate of marginalised regions of the country, certainly remain a 
major issue of concern. Transitional justice and the recognition of �grave 
human rights violations committed against the Sudanese� are elements that 
support negotiations and the democratic transitional process (Dabanga 
News 2019). Yet, while the Declaration mentioned a Transitional Justice 
Commission, it did not detail its composition and mandate. The fact that 
the armed forces remain in power, including the RSF responsible for 
crimes committed in Darfur as well as the 3 June massacre, may cast doubt 
on the achievement of justice, in addition to the fact that the Declaration 
did not address the issue of peace in Darfur, the Nuba Mountains and Blue 
South Nile. Nevertheless, the Prime Minister took an important symbolic 
step, visiting camps in el-Fasher, North Darfur (RFI 2019a). It is also to be 
noted that women�s groups, who played a leading role in the movement, 
called for more equal representation in the transitional government (Sudan 
Tribune 2019). 
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2.1.2	 Algeria: The call for a ‘complete change of the political system’

In February 2019 the Algerian hirak (also called the �Revolution of smiles�) 
was triggered by the bid of 81 year-old President Abdelaziz Boute�ika for 
a �fth term as President. First heard in stadiums, slogans were later taken 
up by hundreds of thousands of Algerians. In response to messages posted 
on social networks (Sereni 2019) demonstrations took place in more 
than 40 cities, �rooted in popular neighbourhoods and dominated by a 
young generation of activists� rejecting any representation (Bella 2019: 1). 
Protesters peacefully demanded the departure of the regime each Friday 
despite the President�s attempt to appease the movement by promising a 
new Constitution once re-elected. On 2 April 2019 Boute�ika resigned 
under the pressure of the street and the army chief of staff and Deputy 
Defence Minister General Ahmed Gaid Salah. While Senate President 
Abdelkader Bensalah became President, General Gaid Salah wielded 
effective power (Human Rights Watch 2019b). As in Sudan, the fall of the 
main �gure did not weaken the mobilisation or the growing repression 
of protesters. The protestors continued to demand genuine democracy as 
well as �a fairer management of resources, an end to corruption and the 
effective application of the principle of sovereignty� (Benderra et al 2020: 
3). Authorities had to concede and proceed to the reshuf�ing government, 
arresting ministers and businessmen close to the deposed administration 
as well as of�cials of the political police. The protesters continued to 
oppose the newly-set elections and demand the resignation of the interim 
President and Prime Minister.

From the beginning of June the authorities used repressive tools �from 
the logic of intimidation to the logic of prison�, relying on the �vague and 
elastic provisions of the Criminal Code� such as the notion of �undermining 
national unity� (France24 2020: 1). Arrests often re�ected procedural 
violations and the invasion of privacy (houses, mailboxes, social media) 
as well as the physical abuse of women (Human Rights Watch 2019c). 
Between June and October authorities arrested and charged 86 persons, 
accusing them of �harming the integrity of the national territory� (Human 
Rights Watch 2019c), on the ground that the 41 arrested people were 
holding or possessing the Amazigh �ag (Human Rights Watch 2019c). 
The government�s rhetoric to justify the repression raises the spectre of 
in�ltration, division and destabilisation to discredit protest movements. 
The crackdown further escalated on students as well as on the hirak leaders 
with several arrests in September (Meriem-Benziane 2019). Journalists 
also came under increased pressure, through suspensions, blocked 
websites, arrests and judiciary harassment. Overall, at least 300 people 
were arbitrarily arrested during the hirak (Amnesty International 2019a). 
These arrests only ampli�ed the mobilisations, which also questioned the 
legitimacy of Parliament (Guemar et al 2019).
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2.2	 Mass demonstrations denouncing power-sharing formulas

Lebanon and Iraq witnessed massive movements of protests in the autumn 
of 2019 contesting the mouhasasa system that governs the two multi-
confessional Middle Eastern states in which different political groups share 
power and state resources while claiming to represent one of the nation�s 
constitutive groups. 

2.2.1	 Lebanon

On 17 October 2019 the longest and most widespread protest movement 
in the history of Lebanon erupted, following the publication of the 
government�s proposed regressive tax reforms that included a tax on voice 
over internet protocol (IP) services. Considering that Lebanon has one of 
the highest prices for phone services worldwide (Byblos Bank 2015: 2), in 
combination with a looming economic crisis and high corruption rates, 
this sparked anger across the country. Even though the tax reforms were 
soon withdrawn, civil disobedience campaigns continued to grow and 
spread throughout the country, ranging from road blockages across to sit-
ins at political, judicial and economic institutions and politicians� homes. 
Many areas around Lebanon were reclaimed as public spaces in which 
multiple civic activities were initiated, such as public discussion, debate 
fora, and even guerrilla environmentalisms introducing urban gardening 
and coordinated recycling activities (Anderson 2019).

In contrast to Lebanon�s earlier protest movements, as in 2005 against 
the Syrian occupation or against the garbage crisis in 2015, the October 
uprising is characterised by its grassroots and leaderless character, its 
multiple hotspots spread throughout the country, including peripheral 
areas. The diversity of the protesters is evident from their diverse political 
and sectarian identities, but also through the inclusion of �unemployed 
youth, frustrated civil servants, university and school students and middle-
class business people� (Karam 2019). A striking example of this was the 
symbolic human chain formed on 27 October that stretched from North 
to South Lebanon, exemplifying how all communities were united in their 
demands against the sectarian political establishment.

The October uprising revealed the political system as a �awed 
consociational system due to clientelism and its failure in providing 
basic government services (Issam Fares Institute for Public Policy and 
International Affairs 2019). Accordingly, the protests demanded the 
resignation of the government, which occurred on 29 October. They also 
called for the formation of a technocratic independent cabinet, the drafting 
of a new electoral law and early parliamentary elections. Many groups in 
the protests emphasised that a new electoral law ought to be non-sectarian 
in nature and based on equal representation. Furthermore, a �transparent 
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and productive public sector� is a widely agreed upon demand (Issam Fares 
Institute for Public Policy and International Affairs 2019). The protestors 
also demanded an independent judiciary and accountability of corrupt 
politicians, and an economic rescue plan with the goal of restructuring 
national debt, reforming the banking sector and recovering stolen funds. 
Finally, there were calls for new socio-economic policies, the consolidation 
of public services, gender equality and environmental regulations and 
planning.

2.2.2	 Iraq

Similarly to Lebanon, the protests in Iraq erupted in October, ushering one 
of many similarities between the two protest movements. Indeed, the non-
sectarian nature of the protesters took centre stage, as well as their rejection 
of the political elite and their power-sharing agreement called Muhasasa 
(Halawa 2020). Mass demonstrations against political corruption and the 
government�s failure to provide basic services has for many years been 
recurring, yet it reached a peak �in terms of size and ideational coherence� 
in 2019 (Dodge & Mansour 2020: 58). Besides local syndicates, including 
lawyers and engineers, many students and even school children took to the 
streets (Al-Nashmi 2019). It comes as no surprise in a country where 60 
per cent of the population is under the age of 25 and youth unemployment 
at 36 per cent (Jiyad 2020). 

Iraqi protesters used roadblocks to prevent government employees from 
getting to their work and blocking roads to the sites of major importance 
to the economy, such as oil �elds or ports (Aboulenein & Jalabi 2019). The 
decision to focus on oil �elds was meant to underline the stark contrast 
in between its oil wealth and the government�s failure in providing basic 
services from clean water to electricity. As the protests were countered 
with increasing violence, �their demands radicalised and expanded to 
encompass a program for the transformation of the whole system�, asking 
for the �resignation of the current government and replacement by an 
independent non-party caretaker administration�, a new electoral law, new 
laws concerning sources of funding for political parties and UN supervision 
in new national elections (Dodge & Mansour 2020: 65).

The protesters succeeded in getting former Prime Minister Adel Abdul-
Mahdi to resign in October. In order to end the monopoly of power of 
the current political establishment, protestors are calling for an electoral 
law with a �full individual candidacy system� (Halawa 2020) to replace 
the current broad proportional presentation system. Another demand 
has been to end foreign meddling in Iraqi affairs by the United States of 
America and Iran (Loveluck 2020). Ironically, the government accused 
protesters of foreign in�uence in an attempt to challenge their legitimacy 
(Dodge & Mansour 2020: 66). Another counter-tactic of the authorities 
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was a two-week internet black-out followed by a ban on social media 
websites (Al Jazeera 2019a). One can note that the government identity 
tactics and mobilisation of symbolic capital failed.

A major contrast between Lebanon and Iraq is the degree of violence 
facing protesters. While protests in Lebanon have generally been peaceful, 
repression has led in Iraq to about 600 casualties in 2019 (Halawa 2020). 
Both the state�s security forces and militia groups escape with impunity for 
their violent crackdown on protesters (Alaaldin 2020), and their violation 
of their right to freedom (Human Rights Watch 2020a). Moreover, 
journalists were prevented from documenting protests or corruption cases, 
sometimes through detention or incarceration (ANHRI 2020). 

2.3	 Quelled protest movements 

In both Iran and Egypt, new contestation movements appeared in 2019 
after years of relative silence. They were met with �erce clampdowns, 
showing the extent of resilience of the current regimes and what the tactics 
they resort to in order to remain in power.

2.3.1	 Iran

In the Islamic Republic of Iran protests �ared up in 2019 when the fuel 
price suddenly increased by 50 per cent (UN 2019a), adding to the long-
term frustrations regarding the structural economic crisis, low public trust 
towards Hassan Rouhani�s government and violent political repressions. 
On 15 November between 120�000 and 200�000 demonstrators took the 
streets in over 40 cities; a higher number than in the December 2017 
and January 2018 protests, but lower than in the 2008 �Green movement�. 
According to of�cial data, protesters mostly belonged to the weaker socio-
economic layer of society (Zimmt & Raz 2020), mostly comprised of 
jobless citizens and unpaid workers. Veri�ed video footage shows evidence 
of �severe use of violence� by the Islamic Revolutionary Guard Corps and 
Basij militia, carrying �eld executions (Ahwaz Human Rights 2019a), 
endorsed by Ayatollah Khamenei in an address aired on television urging 
them to �implement their tasks� against �thugs� (NCR Iran 2019). The 
systematic use of lethal forces on unarmed protesters in protests in Iran 
has become �a matter of state policy�, violating the Iranian Constitution 
regarding public gatherings and marches (article 27). When the protest 
erupted, the Iranian government immediately shut down internet and 
telephone services in Tehran, Mashhad and Shiraz to prevent the sharing of 
information and evidence of state violence for one week (Netblock 2019a). 
Such a shutdown is the most severe recorded in the country since the 
election of Hassan Rouhani in 2013 (Netblock 2019a). According to UN 
estimates, at least 7�000 people were arrested while casualties amounted 
to 208 citizens in �ve days, including women and children (Of�ce of the 
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United Nations High Commissioner for Human Rights 2019), with high 
casualties in Khuzestan province (Ahwaz Human Rights 2019b).

Experts shared concerns regarding arbitrary arrests, unfair trials, lack 
of access to lawyers, poor conditions of detention, intimidation, and 
confessions under duress, as well as death penalty sentences, when senior 
of�cials predicted �severe punishment� of protestors. On 26 November 
Minister of the Interior Abdolreza Rahmani-Fazl strongly denounced 
important material damages targeting institutions and public structures 
including banks and religious sites, while General Hossein Salami, head 
of Iran�s Revolutionary Guards, accused the US and its allies of pouring oil 
onto the �re.

The frustration of the Iranian people might impact voter turnout in the 
2020 parliamentary elections, affecting Rouhani�s coalition of moderate 
reformists and the legitimacy of the regime. However, the strengthening 
of conservative forces in Parliament could lead to further radicalisation 
and polarisation, increasing internal pressure and complicating Rouhani�s 
foreign and domestic agenda, without offering a satisfactory solution to the 
increasing economic crisis and popular discontent (Zimmt & Raz 2020). 
As shown by the slogans chanted by the crowds such as �Reformist or 
conservative, the game is over�, �Death to the dictator�, new uprisings could 
appear, denouncing the system as a whole rather than referring to a speci�c 
political camp. Moreover, systematic repressions over the last years did not 
sti�e protests and therefore might increase the unity of different social 
categories against the Islamic Republic itself (Jiyad 2020: 2).

2.3.2	 Egypt

On 20, 21 and 27 September 2019 protests took place across Egypt 
denouncing corruption, basic rights violations and austerity measures 
including subsidy cuts and price increases for basic goods in a context of 
constant poverty increase (The New York Times 2019). A YouTube call by 
businessman in exile, Mohammad Ali, followed by other activists sparked 
the �rst protests that gathered 2�000 people in eight cities including Cairo 
and Alexandria (Al Jazeera 2019b). The protesters called for the ousting 
of President Abdel Fattah el-Sisi (Al Jazeera 2019c), allegedly shaking the 
government �to its core� and setting of a �full-throttle clampdown� launched 
by the authorities �to crush demonstrations and intimidate activists, 
journalists and others into silence� (Amnesty International 2019b). 
Egyptian security forces used lethal force and live ammunition against 
those who dared to take to the streets (Michaelson 2019). By 26 September 
the protests were met with the largest mass arrests conducted under el-
Sisi�s regime, with over 2� 000 protestors and 111 minors apprehended 
(Mada Masr 2019). Arrests became systematic and generalised, targeting 
activists, professional lawyers or journalists, or any individuals alleged to 
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have taken part in protests. Prominent opposition �gures were detained, 
�despite no indication that any were involved with the new wave of 
dissent� (Michaelson 2019: 2). Cyber-control was one of the tools used 
to asphyxiate the movement, in line with expanding repressive methods 
facilitated by the law passed in 2013 aimed at increasing restrictions on 
Egypt�s internet (Netblocks 2019b), combined with local mainstream 
media denying protests, sharing fake news and discrediting foreign media 
(Magdi 2019). While not addressing the protests directly, President al-Sisi 
during his speech at the UN General Assembly on 25 September (State 
Information System 2019: 5) promoted a global framework to counter 
terrorism, justifying the intensi�ed control over public institutions through 
his reshuf�ing of the army, bureaucracy and intelligence services. 

Socio-economic despair and frustration led Egyptians to question 
the political system and could lead to larger protests coming from the 
disadvantaged social groups as 32,5 per cent of the population lives below 
the poverty line (CAPMAS 2019). Even if the protests movements in both 
Iran and Egypt seem to have been quelled in 2019, one can expect them 
to reappear if the economic situation continues to worsen.

2.4	 Democratic hopes through elections

In North Africa hopes are rising with signs of democratic consolidation 
in Tunisia and an unexpected presidential election in Mauritania. 
Nonetheless, both countries still face important challenges on their path 
to democratic consolidation.

2.4.1	 Tunisia

Since ousting former President Zine El Abidine Ben Ali during 2011, Tunisia 
has become somewhat of an outlier in the region in terms of democratic 
transition. The planned parliamentary elections of October 2019 and the 
early presidential elections of September and October 2019, following the 
passing of President Beji Caid Essebsi in July, constituted a test to Tunisia�s 
democracy (Democracy Reporting International (DRI) 2019). 

An interesting trend in these elections was the use of social networks in 
political campaigning. Even though Tunisia ranks best in the region as far 
as press freedom is concerned (Repucci et al 2019), the political effects of 
social networks should not be overlooked. Facebook was the main source 
of information on electoral matters during these elections (Democracy 
Reporting International (DRI) 2019b: 3). It is to be noted that electoral 
campaigning on social media generally ignored electoral regulations 
by continuing political, sometimes covert, communication during the 
electoral silence period, yet none actively supporting the eventual winner 
of the presidential elections, Kais Saied.
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Following the October parliamentary elections, Ennahda, a moderate 
Islamic party, became the largest party in Parliament, despite losing seats, 
because of political fragmentation. As for the presidential elections, its 
candidate lost during the �rst round to two new �gures: Nabil Karoui, who 
spent most of the campaign period in prison for money laundering, and 
Kais Saied, a constitutional law specialist and �a political outsider� (Freedom 
House 2020a). The latter emerged victorious with 72 per cent of votes and 
with a remarkable support base among young voters (Allahoum 2019). 
His inaugural speech included a pledge to �honor Tunisia�s obligations 
under international law� whereas as a candidate he had made statements 
opposing gender equality in inheritance law, favoured the criminalisation 
of homosexuality and defended the death penalty (Guellali 2019). 

Interestingly, the population�s optimism in the democratic process 
increased this year, as a nationwide poll concluded that 70 per cent of 
Tunisians �think ordinary people can in�uence decisions in their country� 
(International Republican Institute 2020). On the other hand, faith in 
the government�s will to address the needs of the population remained 
low, with corruption being perceived as a signi�cant cause (International 
Republican Institute 2019).

2.4.2	 Mauritania: First democratic steps towards human rights 
protection? 

On 22 June 2019 the Islamic Republic of Mauritania for the �rst time 
since the declaration of independence on 28 November 1960 held free 
elections, raising hope that the new head of state would ensure human 
rights protection for all citizens (Human Rights Watch 2020d). President 
Ould Abdel Aziz stepped aside after two mandates of �ve years. His 
decision ensured the respect of the constitutional two-term political limit, 
and paved the way for a peaceful transition towards a democratically-
elected government (Mauritania Constitution art 26/28). Mohamad Ould 
Ghazouani won the presidential elections with a �rst-round victory by 
universal direct suffrage with 52 per cent of the votes. The new President 
is a member of the Union for the Republic, the strongest political party in 
Mauritania (Melcangi 2019) which positions itself as an ally of the West 
against Islamist militants. If elections were held in the presence of an 
electoral observation mission from the African Union (AU) (AU 2019), 
the opposition still denounced fraud (RFI 2019b) and appealed for their 
annulment. Moreover, the authorities� decision not to welcome foreign 
observers was strongly criticised. Concerns were also raised about the 
military background of the new President, former ministry of defence and 
chief of staff under Abdel Aziz�s presidency. His links could undermine 
the separation of powers. On 23�June  protests broke out and led to the 
arrest and detention of at least two journalists and one local activist, as 
well as the sentencing of six activists to six months� imprisonment and 
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�nes for taking part in the protests, vandalism, and peace disturbance. The 
government also took restrictive measures by cutting off internet services, 
which were only restored on 3�July (Human Rights Watch 2019d). 

While entering a transitional period, Mauritania has to tackle long-
standing dif�culties and challenges fragmenting and fragilising its society, 
such as slavery practices, gender-based violence, the persistence of 
marginalised social groups (CERD/C/MRT/CO/8-14), and ethno-racial 
divisions (Human Rights Watch 2019d).

3	 Authoritarianism upgraded

The consolidation of authoritarian regimes affected many countries in the 
region and assumed different forms: from repressive measures involving 
security forces and the courts to more sophisticated legal instruments such 
as constitutional amendments, anti-cybercrime legislation and state of 
emergency laws. 

3.1	 Repressive actions against opposition

In Egypt and Syria political opposition and civil activism have been 
countered through different repressive means, such as enforced 
disappearances, detention and even executions. Courts and security forces 
have played an important role in this process. 

3.1.1	 Egypt

Human Right Watch summarised the situation of Egypt in 2019 as being 
the �worst human rights crisis in decades�, as the country continues to 
experience the suppression of rights and civil liberties, widespread arrests 
of political opponents, particularly against the Muslim brotherhood, but 
even of seculars and liberals. The Egyptian Commission of Rights and 
Freedoms documented over 2�200 arrests of critics, satirists and political 
opponents by the Egyptian Security Forces (ESF). At the beginning of 
November 2019 the number increased to 3�800, with a total of 60�000 
political prisoners. These activists have reportedly been subjected to 
torture, forced disappearances, extra-judicial killings, arbitrary arrests 
and illegal detention (Mandour 2019), followed by prolonged pre-trial 
detentions (Al-Monitor 2020). On 17 June 2019 the overthrown President 
Mohamed Morsi died in detention, with critics blaming the poor detention 
conditions for his death.  

As stated earlier, the September demonstrations were met by a wave of 
arrests. Under the guise of counter-terrorism, activists and journalists have 
been prosecuted for participating in unauthorised protests, membership of 
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a terrorist or banned group, and harming national security and public peace. 
The Director of the Adalah Centre for Rights and Freedoms, Mohamed 
el-Baqer, was even arrested for providing legal aid to political detainees 
that participated in the demonstrations demanding the resignation of 
the Egyptian President. After being put in preventive detention, he was 
eventually transferred to Tora prison, a maximum security prison notorious 
for its inhumane conditions, where he is facing charges similar to those of 
fellow lawyer and prominent women rights activist Mahienour el-Masry 
(Front Line Defenders 2020). Some other prominent cases include Asmaa 
Dabees, a leading feminist (FIDH 2019) and human rights lawyer Ibrahim 
Metwally, who remains in police custody even after the Cairo Criminal 
Court had found him not guilty on 14 October 2019 (OHCHR 2019).

Recommendations submitted during the UN Universal Periodic Review 
(UPR) of Egypt in November 2019 requested the opening of investigation 
on the use of torture and other ill-treatment by security forces, as well as 
on detention conditions, arbitrary travel bans and the judicial harassment 
of human rights activists (Report of the Working Group on the Universal 
Periodic Review 2020:10 ). 

3.1.2	 Syria

Although the Syrian Constitution of 2012 in article 42 enshrined freedom 
of speech and in article 43 that of the press, in practice these freedoms 
were greatly restricted in government-held areas in 2019. Syrian security 
forces have arrested hundreds of activists, former opposition leaders 
and their family members in areas retaken from anti-government groups 
around Damascus and Daraa, even after they had signed reconciliation 
agreements with authorities protecting them arrest (Human Rights Watch 
2019e). Local organisations, including Syrians for Truth and Justice and 
the Of�ce of Daraa Martyrs, have documented at least 500 arrests in these 
areas since August (Human Rights Watch 2019e). Courts also participate 
in these dynamics, using the notions of �weakening national sentiment�, 
and �undermining state prestige� as tools to criminalise anti-government 
expression (Fares 2019). Journalists are targeted by both regime forces 
and extremist groups. In 2019 at least seven journalists were killed in Syria 
(Committee to Protect Journalists 2019b). 

Non-state actors and Jihadi groups also use repressive means. Hay�et 
Tahrir al-Sham, an al-Qaeda af�liate predominantly active in Idlib, 
arbitrarily arrested numerous residents in areas under its control (Human 
Rights Watch 2020e). On 11 November 2019 its of�cers threatened to kill 
journalists as part of their response to protestors in Idlib province (Orient 
Net 2019). Two photo journalists, Omar Haj Kadour, who works for AFP, 
and Ibrahim Khatib, who works for the BBC and the Turkish news agency 
Anadolu, have been beaten (Reporters Without Borders 2019a). On 22 
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August 2019 this Jihadi group arrested two citizen journalists: Mohammad 
Daboul, who worked for the Idlib Media Centre, a local news agency, and 
Fateh Raslan, a reporter for the Step Feed News website, who was released 
after having pledged never to work for a media outlet �opposed to the 
revolution� (Reporters Without Borders 2019a).

3.2	 Constitutional and legal tactics to consolidated 
authoritarianism

Notwithstanding the fact that human rights principles are enshrined in their 
constitutions, governments have used constitutional amendments in 2019 
to shift the balance of power, reinforcing the executive and sometimes the 
military. This trend was also supported in the case of Egypt by the renewal 
of the state of emergency law that seems to usher a return to a permanent 
state of emergency. Syria, on the other hand, seems to have opted this 
year for a constitutionally-based peace process in line with United Nations 
Security Council Resolution 2254 of 2015, formally working towards a 
new constitution and internationally-supervised elections. 

	 Egypt oversaw an important constitutional amendment in 2019, 
allowing the President to stay in power until 2030 without having to step 
down at the end of his second term in of�ce in 2022. This constitutional 
reform bene�ted from substantial support by the pro-government bloc 
in Parliament and a public referendum closely monitored by authorities, 
accompanied by a strong media campaign �Do the Right Thing�, threats, 
bribes and a general crackdown on political dissent (The Tahrir Institute for 
Middle East Policy 2019). Critics believe that this measure will undermine 
the separation of powers, while expanding President el-Sisi�s power, and 
also that of the military (ISS PSC Report 2019). Indeed, under his rule 
the independence of the judiciary has been further curtailed through its 
subordination to the executive while its jurisdiction has been eroded by 
military courts, imposing a new type of tougher delegative authoritarian 
rule (Springborg 2015). 

Another threat to the separation of powers and civil liberties came from 
the State of Emergency Law. It remained in effect in Egypt in 2019. Lifted 
in 2012, following the overthrow of Hosni Mubarak, it was reintroduced 
in 2017 for a three-month period following a terrorist attack, and has 
ever since regularly been renewed. State of emergency laws are regarded 
as a serious threat to freedoms and human rights as they authorise the 
censorship of newspapers, arbitrary arrests and torture, search without 
warrants, the detention of suspects without charges, and trials of civilians 
in military courts (Human Rights Watch 2019). 

	 The Union of the Comoros is a multi-party constitutional 
republic estimated to be �partly free� with a score of 50/100 in the Freedom 
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in the World index. Its President, Azali Assoumani, was re-elected for a 
fourth term as head of the Union in 2019 following a highly-contested 
presidential election. Protests against these elections and their results were 
banned and were met with violence by security forces. Opposition leaders 
have been detained for claiming voting irregularities (MENA Rights Group 
2019a), while journalists and media outlets have been targeted (Committee 
to Protect Journalists 2019a). Charges against them included defamation, 
disturbing public order, incitement to violence, offence against the head of 
state, insulting the magistrate, forgery, and use of false materials.

The country also suffers harsh and life-threatening conditions in its 
prisons and detention centres, with numerous allegations of torture. 
Although prohibited by law and the Constitution, cases of arbitrary 
detention and killings are still regularly reported in the Indian Ocean 
nation, where court orders are unpredictable and inconsistently enforced; 
corruption by the judiciary and government of�cials remains a widespread 
phenomenon (Melzer OHCHR Special Rapporteur 2019) as courts rarely 
sentence or �ne convicted perpetrators. Hence, the non-enforcement of 
existing laws and a lack of transparency has a negative impact on civil and 
political rights.

The formation of a Constitutional Committee on 23 September 2019 
was hailed as the �rst real breakthrough in the Syrian peace process and a 
turning point for this war-torn country (Mehchy 2019a). It was the result 
of almost two years of consultations and long debates over the names 
of the representatives of civil society and the UN�s role in their selection 
(Seibert 2019). The Committee�s structure consists of �equal co-chairs�, one 
from the government, the other from the opposition (UN 2019b). The 
Committee has two bodies, one  smaller and one expanded. The smaller 
body has 45 members, 15 members nominated by each of the government, 
the High Negotiations Committee that represents the Syrian opposition, 
and civil society (Mehchy 2019a). The expanded body has 150 members, 
50 members representing each of the government, the opposition and civil 
society. The smaller body�s role is to prepare, draft, and present proposals 
to the expanded body for discussion and adoption with a 75 per cent 
decision-making threshold. The Constitutional Committee is authorised 
either to revise the 2012 Constitution or to draft a new Constitution, 
according to its terms of reference, agreed upon by the government and 
the opposition (UN 2019b). During its �rst meeting on 30 October 2019 
the constitutional committee allowed the rival sides in the long-running 
war to sit face-to-face for the �rst time in almost nine years (Bibbo 2019). 
The Kurdish administration was excluded from the Committee, which it 
considers �unfair�, expressing doubts on the success of the constitutional 
process (Mehchy 2019a) and the willingness of the regime to reform.
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3.3	 Digital authoritarianism

Some governments have resorted to another degree re�nement in a bid 
to consolidate their power. Indeed, Saudi Arabia, Iran, Jordan and Egypt 
recently adopted Cyber Criminal legislation and have applied this in 2019 
to identify, monitor, and silence opposition.

When the September 2019 protest broke out, the Egyptian government 
targeted lawyers, human rights activists, journalists and many other �gures 
with direct cyberattacks (Hoffman 2020). Radwa Mohamed, a young 
activist, was detained by the security forces following the publication of 
a video against the President and his wife (MEMO Middle East Monitor 
2019). According to Amnesty International, police examined protesters� 
social accounts which in some cases led to their arrest. Reportedly, many 
minors were also arrested for �the inappropriate use of social media�, even 
though many of them did not own a smartphone (Amnesty International 
2019c). Egypt�s Cyber Crime Law of 2018 allows authorities to censor 
websites when their content is perceived to threaten national security or 
the economy. This law grants the government broad powers to restrict 
freedom of expression, infringe on citizens� privacy, and jail online activists 
(Human Rights Watch 2019f).

According to Human Rights Watch, Jordanian authorities have detained 
�over a dozen people� since mid-March. Most of those arrested were part 
of the Hirak political opposition movement, but among them were also 
journalists and activists. They were all charged under the Cyber Crime 
Law for insulting the King, undermining the political regime or for online 
slander (Human Rights Watch 2019g). Human rights activist Ahmed 
Tabanja was �rst detained on 17 March for broadcasting on social media 
the protest of unemployed Jordanians in front of the royal court complex 
(Human Rights Watch 2020d). He was arrested a second time on 29 March, 
due to other Facebook posts. He was charged with �insulting an of�cial 
agency� and then released on 21 May (Human Rights Watch 2019g).

In 2019 Amnesty International reported the arbitrary detention in Saudi 
Arabia of 14 people accused of supporting the women�s rights movement, 
such as Samar Badawi, Loujain al-Hathloul, Iman al-Nafjan, Aziza al-
Yousef, and Nassima al-Sada. In November 10 other individuals, including 
writers and intellectuals, were arrested, but most of them were released 
after a week (Amnesty International 2020). These arrests were based on 
the Royal Decree of March 2007 approving the Anti-Cyber Crime Law 
and its vague clause regarding the �protection of public interest, morals, 
and common values�. Indeed, bloggers, activists and normal citizens have 
been persecuted and detained �for voicing different opinions, insulting 
public of�cials, or supporting forces other than the government in power� 
(Rossini & Green 2015). Saudi Anti-Cyber Crime Law not only targets 
individuals but also television programmes. In January 2019 the streaming 
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service Net�ix had to withdraw from its streaming service an episode of a 
comedy show because it focused on the murder of Saudi journalist Jamal 
Khashoggi and the war in Yemen (Rutemberg 2019).

The Iranian government shut down internet services during the 
November 2019 protest, in order to block people from sharing information 
about what was going on in the country (Freedom House 2020b), on the 
basis of the Computer Crimes Law of 2009. This shutdown lasted for 
almost a week, and was followed by the arbitrary detention of at least 
11 journalists and photo reporters, one of whom for tweeting about the 
shutdown (Reporters Without Borders 2019b). Moreover, in January 2019 
the government attempted to ban the use of Instagram, as it did previously 
with other social media platforms, such as Facebook, YouTube, Telegram 
and Twitter (Titcomb 2019). 

4	 	A year of increased vulnerability 

2019 witnessed the worsening of certain ongoing crises which further 
deteriorated the living conditions for the most vulnerable. After examining 
two categories of vulnerable groups, namely, Women and children and 
stateless, refugees and displaced, we will look into how economic violence 
affects the rights of the most vulnerable.

4.1	 Women and children

The armed con�ict in Yemen has compounded the vulnerability of women 
and girls and increased gender inequalities. Women suffer gender-based 
discrimination in the name of cultural and traditional beliefs (Of�ce for 
the Coordination of Humanitarian Affairs 2019a). Forced marriages, 
including child marriage, are constantly on the increase and the lack of 
legal protection for women leaves them exposed to domestic and sexual 
violence (UN Women 2020). The war added new challenges for women: 
As men more often are victims of detention or forcible disappearances, 
many women have become heads of households. This has brought about 
a shift in the gender roles of Yemeni society that has triggered a patriarchal 
backlash, as some men feel threatened by the lack of recognition of their 
primary role within the family, and sometimes use violence as a means of 
reaf�rming their power within their family unit (Amnesty International 
2019d). Women activists who have played an important role advocating 
better rights �have been threatened, subjected to smear campaigns, beaten 
and detained� (Human Rights Watch 2019h). 

As for children, they have been recruited as soldiers by Houthis, 
paramilitary forces in Southern Yemen, the Yemeni armed forces, and even 
foreign powers that have been accused of bringing child mercenaries from 
Sudan (Varfolomeeva 2019). Children continue to be victims of the con�ict 
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as schools are targeted by air strikes (Human Rights Watch 2019h); 1�800 
schools have been declared un�t for use, leaving two million children 
currently deprived of primary education.

According to the United Nations Children�s Fund (UNICEF) children 
with family links to the Islamic State (IS) �ghters are among the world�s 
most vulnerable children, as they suffer multiple forms of discrimination 
and stigmatisation (UNICEF 2019). The Islamic State lost its �nal territory 
in 2019 and Abu Bakr al-Baghdadi, its leader, died during an American air 
raid in North West Syria. This resulted in the roundup of its combatants 
and their families in camps. In al-Hol, the largest camp, the population 
reached approximately 70�000 persons in 2019, 94 per cent of which are 
women and children, half of the latter being under the age of 12 years 
(Of�ce for the Coordination of Humanitarian Affairs 2019b). This camp 
is divided into two parts: The largest part hosts Syrians and Iraqis and 
the other section is for the families of foreign �ghters, from more than 60 
different countries.

The issue of IS-linked children made headlines in 2019 when some 
states, such as Kosovo, Australia, and France, repatriated a few hundred 
of these children, mainly the sick and orphans. It also drew international 
attention following the Turkish army�s offensive in the north-east of Syria 
in October 2019, when Kurdish forces lost control over these camps (Save 
the Children 2019). These children are exposed to serious violations and 
live in precarious conditions, without access to clean water and healthcare 
assistance, overcrowding, and unsafe latrine and sewage systems. Both 
Save the Children and Human Rights Watch reported hundreds of deaths 
for malnutrition and basic illnesses (diarrhea, infections, pneumonia), in 
addition to serious mental and psychological diseases. These children have 
witnessed extreme violence and brutality, and in many cases were victims 
of recruitment in armed groups and indoctrination. Due to their family 
ties, they are subjected to stigmatisation, rejection and have dif�culties in 
accessing services or basic needs from aid providers. 

On the one hand, these children generally are seen as victims instead 
of perpetrators, but on the other they are perceived as a �ticking time 
bomb� (Capone 2019). This is why few states have actively engaged in 
the repatriation of their minor nationals, and some have looked into the 
possibility of revoking their nationality as a measure to ban their return. 
Few have explored �the only viable option to ensure their well-being and 
at the same time neutralise further security threats� (Ní AolÆin 2019: 3).

4.2	 Stateless, refugees and internally displaced persons

This part focuses on the issues of the stateless, refugee and displaced 
communities in speci�c contexts of the Arab world, namely, the countries 
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of Kuwait, Syria and Lebanon. The conditions of these particular groups are 
common to many other countries in the MENA region. However, during 
the year 2019 the target areas were particularly placed under pressure 
due to internal imbalances or action policies adopted by neighbouring 
countries which directly affected the evolution of the phenomenon within 
domestic borders.   

In 2019 outstanding cases of stateless people�s protests took place in 
Kuwait. Between 11 and 14 July 2019 12 protesters calling for Bidoon 
rights in Tayma and Kuwait City were arrested (Amnesty International 
2019d). Two of the detained protesters, Nawaf al-Badr and Mohamad al-
Anzi, were referred to the prosecutors on 14 July and were charged with 
�national security offences�. Their detention was extended for a further 21 
days. The prominent human rights defender, Abdulhakim al-Fadhli, and 
nine others were referred to the prosecutors on 15 July and faced a range 
of charges including participation in unlicensed protests, the misuse of 
communication equipment, the spreading of false news, and other national 
security offences (Amnesty International 2019e). Others were interrogated 
but not arrested. The protests broke out after the suicide of a 20 year-old, 
Ayed Hamad Moudath, who endured severe hardships because of a lack of 
access to of�cial documents (International Observatory of Human Rights 
2019).

The Bidoon (which means �without� in Arabic) are tribes that were 
not granted citizenship after Kuwait had gained independence from the 
United Kingdom in 1961. Their statelessness excludes them from the same 
social and economic rights enjoyed by Kuwaiti citizens. The situation of 
the Bidoon in Kuwait is only one manifestation of a regional problem, with 
around 500�000 people believed to be Bidoon across the whole Gulf region 
(Geneva Council for Rights and Liberties 2019).

In 2019 the Syrian crisis entered its eighth year, with over 6 million 
Syrian refugees around the world and around 6,5 million internally-
displaced persons (IDMC, as of 31 �December 2019).

In Lebanon, Syrian refugees witnessed a progressive degradation of their 
living conditions, protection guarantees and assistance standards. They 
faced an increasingly aggressive nationalist and discriminatory political 
discourse which, especially in 2019, promoted a new narrative in favour 
of the return of refugees to Syria. Two deportation orders were given 
concerning Syrians that had entered Lebanon illegally: one by the Supreme 
Defence Council on 15 April 2019, and one by the General Security on 
13 May 2019, putting thousands of refugees at risk of persecution, arrest 
and deportation to Syria (The Legal Agenda 2019). Human Rights Watch 
reported that, according to the General Security, 2� 731 Syrians were 
deported between May and August 2019 (Human Rights Watch 2019i). 
In June 2019 an ultimatum was given to Syrian refugees in North-Eastern 
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Lebanon to demolish hard shelters, which the authorities consider illegal 
constructions. Some families began to destroy their own homes and the 
Lebanese army intervened with massive demolitions, starting from Arsal 
and extending across the Bekaa Valley (Human Rights Watch 2019i). This 
order represented an important push factor, strongly affecting refugees 
and their decision to return to Syria, a tendency that increased in 2019. 
These decisions are �a �agrant violation of the Constitution, Lebanese laws 
and international conventions: allowing deportations to be executed by 
incompetent authorities, without veri�cation of the risks upon return to 
Syria and without granting Syrians the right of defence and to resort to the 
judiciary� (The Legal Agenda 2019). They represent a fundamental turning 
point in the Lebanese policy towards refugees. 

The �nancial crisis in Lebanon also had a strong impact on refugees. 
Several programmes of aid provision and cash assistance to refugees have 
been terminated, leading to major dif�culties in coping with the situation 
for people who rely solely on this support (Asharq al-Awsat 2019; Tuzi 
2020).

In Syria massive displacements involved 1,8 million people in 2019, 
mostly due to the new offensives in the north-east and north-west regions. 
Most of these new evacuations are secondary or third movements for 
people who had already during previous years �ed from their homes. 
In Idlib, one of the most disturbing situations reported, new attacks and 
destruction, including on civilian infrastructures, schools and hospitals, 
forced people into already-overcrowded camps and some humanitarian 
actors had to suspend their work. Dire conditions led to several deaths 
and exposed people to the need for water, food, shelter provision and 
healthcare assistance (Of�ce for the Coordination of Humanitarian Affairs 
2019b). The Idlib case demonstrates how events have evolved in Syria, 
highlighting that actual peace or the end of the con�ict is far from a reality, 
and that Syrian people, displaced in the country or having sought refuge in 
neighbouring countries, remain in need of aid and protection.  

4.3	 Instrumentalised economic violence

Economic violence represents a form of indirect, structural and collective 
violence used as an instrument by a larger group against another group 
or set of individuals, in order to achieve political, economic or social 
objectives (Violence Prevention Alliance 2020). Economic violence could 
be exerted by the state on the people living within its borders (Kesztyus 
2018), any other non-state groups, or even those from a foreign state. 
Con�ict, corruption, misguided socio-economic policies, sanctions and 
embargoes all are major problems that have a very deep impact on the 
socio-economic situation of citizens, leading to widening the social and 
economic inequalities. Syria, Yemen and Iran have witnessed in 2019 a 
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series of economic challenges and crises that left their citizens struggling to 
survive. We will look into three types of economic violence: governmental, 
international and collateral. 

4.3.1	 Governmental economic violence

In times of war, economic policies may be used as weapons by governments 
through the re-allocation of expenditure across regions and across sectors 
of society. The rise in defence expenditure during con�ict typically occurs 
at the expense of social expenditure, causing extreme hardship for the poor 
(Humphreys 2002). The Syrian civil war has created new opportunities 
for corruption for the government, armed groups, and the private sector. 
The regime has reinforced its network and patronage by allocating public 
resources and implementing policies to bene�t favoured industries and 
companies (Freedom House 2019).

During 2019 Syrians faced a year of consecutive crises that included 
the gas crisis, the heating fuel crisis, and the auto fuel crisis which started 
in April 2019 and completely crippled movement in the streets in most 
of the country (Morgan 2020).The situation rapidly deteriorated in a few 
months� time, as most Syrians started to feel the effects of the economic 
crisis in Lebanon that affected bank deposits and money transfers, as well 
as making it dif�cult or even impossible to source goods (Morgan 2020). 
During the last week of 2019 prices increased by 50 per cent for many 
basic food stuffs (Morgan 2020), and the value of the Syrian currency 
dropped from 600 Syrian liras to around 940 pounds during the last week 
of 2019, for one US dollar (Xinhua 2020).

4.3.2	 International economic violence

The international community uses sanctions and trade embargoes 
as a foreign policy weapon. This can have lethal consequences and 
disproportionally affect the most vulnerable sectors of society. Economic 
sanctions imposed by the international community to alter the policies of 
foreign governments are currently targeting Syria and Iran.

In the case of Syria, sanctions have been imposed on various economic 
sectors, including energy and �nancial transactions (Mehchy 2019b). On 
20 December 2019 the United States President signed into law the Caesar 
Syria Civilian Protection Act of 2019, providing for sanctions and travel 
restrictions on those supporting members of the Assad regime. These 
sanctions increased the cost of imports and therefore raised demand for 
foreign currencies remittances, estimated at $4,5 million per day. Foreign 
investments and exports were negatively affected and the supply side of 
hard currencies inside Syria was reduced (Mehchy 2019b), affecting the 
lives of millions of citizens already fragile due to nine years of con�ict.
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On 20 September 2019 the US President announced a new round of 
sanctions against Iran�s national bank, putting under further pressure the 
economic stability of the country (Sullivan 2019). In his words, the Iranian 
regime had been targeted by �the highest level of economic sanctions� by 
the USA since 2018. These sanctions have had an important economic 
impact on the country and the government�s economic and �scal policy. 
The cancellation of fuel subsidies triggered extensive protests in November 
2019 (BBC 2019). According to the World Bank, the in�ation rate on food 
items has increased dramatically, particularly affecting people living in 
rural areas (BBC 2019). Doubts have been expressed about the ef�ciency 
of sanctions to alter policies. However, their negative impact on the lives of 
ordinary civilians is manifest (BBC 2019), especially the most vulnerable. 
These sanctions have directly impacted the 3 million Afghan refugees in 
Iran and the 10 million Iranians affected by the destructive 2019 �oods. 
According to the Norwegian Refugee Council (NRC), the sanctions 
imposed by the US on Iran were so comprehensive that banks were 
unwilling to facilitate transfers for humanitarian work (NRC Iran 2019).

4.3.3	 Collateral economic violence

For decades aid agencies have been accused of worsening the situation 
in countries undergoing con�ict, not only because they generally work 
in contexts in which the whole system is corrupted, but also due to their 
need to often cooperate with perpetrators of human rights violations in 
order to allow the delivery of aid to local communities (Humphreys 2002). 
We will examine how humanitarian aid is used for economic violence in 
Yemen and Syria. 

In Yemen the war ravaging the country has transformed it into a 
humanitarian disaster marked by widespread hunger, a cholera epidemic, 
and economic collapse (Slemrod 2020). According to recent UN �gures, 
80 per cent of Yemen�s 24 million population need humanitarian 
assistance (Lee 2020). Humanitarian aid response has long been plagued 
by accusations of interference by both rival sides claiming that a signi�cant 
amount of money and supplies are wasted and that projects and contracts 
are in�uenced by political factors (Slemrod 2020). In 2019 the Supreme 
Council for Management and Coordination of Humanitarian Affairs and 
International Cooperation managed by the Houthis issued a decree that 
would require two percent of all non-governmental organisation (NGO) 
aid budgets to go to the authorities (Lee 2020). The tax that has been 
proposed to cover the costs of transporting aid to civilians instead may 
likely be used as funding for the war (Lee 2020). In June 2019 the 
World Food Programme announced that it would suspend its operations 
in Houthi-controlled areas if the group does not agree to implement a 
biometrics system expected to prevent aid fraud (The New Humanitarian 
2019). The lack of action to solve the problem of aid operation left 850�000 
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of Sana�a population without food and aid until the Houthis agreed to the 
conditions of international aid (Slemrod 2020). Bureaucracy, obstruction 
and interference are another factor in the struggle of the aid operation in 
Yemen. According to UN �gures, the number of incidents from restrictions 
on movement to violence against aid workers increased from 299 to 502 
between June and September 2019 throughout the country (Slemrod 
2020).

In Syria, due to the nine years of ongoing civil war, more than 80 
per cent of people today live below the poverty line (Makki 2018). 
Humanitarian aid reportedly was extended or withheld based on 
recipients� demonstration of political loyalty to the government (Freedom 
House 2019). �According to the United Nations, government forces did 
not approve half of their requests to humanitarian missions nor help with 
monitoring, assessing and accompanying aid deliveries, and providing 
security, logistics and administrative support� (Amnesty International 
2019e). In Rukban camp near the border with Jordan, humanitarian 
access was obstructed, despite the dire humanitarian conditions (Amnesty 
International 2019). Approximately 18�000 individuals left the camp for 
government-held areas. Evacuees had to pay for their evacuation, and they 
ended up in displacement centres. Those lacking �nancial resources or 
unable to secure transportation out of Rukban remained behind (Human 
Rights Watch 2020c). Corruption is also widespread in opposition-held 
areas. Some rebel commanders have been accused of looting, extortion 
and theft. Local administrators and activists complain that little of the 
international aid that is given to opposition representatives abroad seems 
to reach them, raising suspicions of illicit gains (Freedom House 2019).

5	 Conclusion 

Unprecedented mobilisations, in their scale, paci�sm, creativity, and 
resilience, marked 2019, unravelling in a context of deteriorating socio-
economic conditions and saturation from decades of authoritarianism, 
corruption and contempt. Young people and women played a leading 
role in challenging exclusionary powers. The number and extent of the 
protests movements seem to announce a second Arab Spring. Massive 
demonstrations took hold in six countries across the region, some bringing 
about the fall of the military leader and kicking off a transitional process, 
while others brought down the civilian government without the adoption 
of a clear road map that would reform the political system. 

Protests across the region were met with varying degrees of violence, 
sometimes quelling the uprising and at other times accompanying the 
transition. Indeed, governments and political forces in many countries 
across the region consolidated their power through different means: 
resorting to direct repressive actions against the opposition through 
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the police and tribunals, or resorting to more sophisticated methods 
such as shifting the institutional power balance through constitutional 
amendments or introducing legal instruments to subvert constitutional 
principles, such as counter-terrorism laws, state of emergency laws and 
anti-cyber-criminality legislation.

The continuation of wars and violent con�icts in many countries, 
added to the economic challenges that many of these countries face, 
has considerably increased the vulnerability of many sectors of their 
population, notably women, children, the stateless, refugees and displaced 
persons. We have also looked into how economic violence is used by 
national and international actors to serve their purposes and how it 
invariably negatively impacts the most vulnerable sectors of society. 

The democratic consolidation in Tunisia and the democratic transitions 
in Algeria, Sudan and Mauritania offer models and lessons to other 
countries in the region. In Sudan and Algeria protest movements became 
increasingly structured over time, were able to deal with the military 
institutions that removed the President, and succeeded in engaging the 
military in a transitional process. In countries such as Lebanon and Iraq 
the popular movements that broke out in September led to the resignation 
of the governments but not yet to a transitional process, while in the 
war-torn countries of the region very few signs of a peace transition were 
apparent. Only the coming year will tell in which direction the many 
transitions witnessed in 2019 will go, towards democratic or authoritarian 
consolidation.
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1	 Introduction 

In 2019 the international community marked the anniversaries of treaty 
bodies and international organisations, such as the International Labour 
Organisation (ILO), providing some grounds for optimism about the 
progress of human rights and democratisation in the Asia Paci�c. During 
the year the status of workers� rights was re-evaluated. The year was also 
marked by the realisation of human rights bolstered by the advancement 
of digital technology. The realisation was especially evident during the 
protests in Hong Kong, which resonated with many. Similar protests took 
place in countries such as India and Malaysia. However, a number of 
countries were quick to impede the exercise of the right to freedom of 
expression by turning to digital control, internet shutdowns, and invoking 
restrictions on national laws based on national security. The rights of 
women and the lesbian, gay, bisexual, transgender, intersex and queer 
(LGBTIQ) community remain undervalued. International human rights 
standards call for societies without discrimination. Mob violence and 
lynching are still prevalent in parts of the Asia Paci�c where people are 
beaten, sometimes to death, for having different religious or political views. 
The elections throughout the region saw the undermining of human rights 
and democracy. However, the actions of regional bodies and the holding of 
elections did bring about some positive shift in upholding human rights. 

The diversity amid the shared history of existence gives the Asia Paci�c 
region a unique prospect for upholding human rights. Realising the growth 
of the countries in the Asia Paci�c is possible if the region together combats 
existing human rights issues. However, the increasing distrust towards 
various states, digital control over freedom of expression, obstruction of 
peaceful assembly and the ampli�cation of nationalism and extremism have 
led to a deterioration in the plight of human rights and democratisation in 
the Asia Paci�c. Against this backdrop, this overview summarises some of 
the most pertinent developments in the Asia Paci�c region during 2019. 
The overview covers the key issues impeding the realisation of human 
rights in the Asia Paci�c, along with new developments in the region, and 
also examines developments in the sub-regional organisations in the Asia 
Paci�c. 

2	 Key issues related to human rights 

2.1	 Hundred-year anniversary of the International Labour 
Organisation and workers� rights in 2019 

With the 100-year anniversary of the International Labour Organisation 
(ILO), it is timely to assess the status of workers� rights in the Asia Paci�c 
region. Since the foundation of the ILO, there have been considerable 
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changes in respect of labour in the region. In the early 1900s slavery still 
prevailed in many parts of the region, alongside its variants of bonded 
labour in South Asia and indentured labour across South and Southeast 
Asia as well as the Paci�c. Conditions for labourers were poor, and in 
many countries violent labour strikes were common. Child labour was 
widespread. Wage discrimination was pervasive, with women earning 
only a portion of the salaries paid to men. While the ILO may have 
been relatively quick to respond to these workplace violations with the 
conventions on minimum wages in the 1920s (Conventions 5, 7, 10 and 
25), the Minimum Wage Convention of 1928 (Convention 26) and Forced 
Labour Convention in the 1930s (Convention 29), these treaties would 
not see many rati�cations in the region until after World War II. Only 
Japan, Australia and China rati�ed some of these treaties before the war. 
Indeed, the Asia Paci�c region has the lowest rati�cations of the core ILO 
treaties, with the Convention on Worst Forms of Child Labour (Convention 
182) being the only one rati�ed by all countries, and the conventions on 
freedom of association having the lowest numbers. Notably, 13 of the 20 
countries around the world that have not rati�ed this Convention are from 
the Asia Paci�c. Unfortunately, the low rati�cation record is re�ected in 
poor labour protection across the region. This is exempli�ed in violations 
of freedom of assembly and the continued practice of traf�cking and 
slavery. Each of these is brie�y examined in this part.

The Asia Paci�c region has one of the lowest rates of collectivised labour 
in the world, Southeast Asia perhaps being the worst region. Six of the ten 
ASEAN countries have unionisation rates of lower than 10 per cent and 
thus have the lowest rates in the world (ILOSTAT 2020). The country with 
the highest rate of union membership in the region is China, which is not 
surprising given that it is a Communist country. However, because trade 
unions in Communist countries are government bodies, they may not be 
genuinely independent. As a result, unions in Vietnam, Laos and China 
may not provide the best conditions for workers. In late 2019 Vietnam�s 
Labour Code was revised to possibly allow independent trade unions, but 
the 48-hour week and low minimum wage remain intact (Hutt 2019). 
There is reluctance across the region to recognise independent trade unions 
and ratify the ILO conventions on collectivised labour. A major reason for 
this reluctance is the fact that Southeast Asia was a battleground during the 
Cold War. Anti-Communist regimes, which in Southeast Asia primarily 
were military dictatorships, were harsh on members of trade unions. Later, 
when the region developed economically, it used cheap labour to attract 
foreign direct investments, with the result that there was little incentive to 
allow unionisation. As a result, laws on the rights to a trade union remain 
weak. In South Asia, the link between unions and political parties results 
in multiple, competing unions (Kamala 2007: 8). In Southeast Asia, the 
laws on establishing trade unions often are restrictive. Both Myanmar and 
Thailand link unions to a workplace, resulting in many smaller unions 
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that are dif�cult to organise into collective strikes, especially in Myanmar 
(Zajak 2017: 4; Park 2014: 5). In Thailand a signi�cant problem is the 
dif�culty for migrant workers to join a trade union, even though there are 
around 4 to 5 million migrant workers (Chalamwong 2020). 

Across the region, a second continuing problem is slavery and traf�cking 
for labour. The Global Slavery Index considers that the major traf�cking 
in the world occurs in the Asia Paci�c, with 66 per cent of forced labour 
in the world present in the Asia Paci�c.1 The poor performance of the 
region is also found in the assessment of countries� efforts to address 
human traf�cking, found in the annual Traf�cking in Persons Report (US 
State Dept 2019). These rankings place most Asia Paci�c countries in the 
lower tiers (tier 2 and 3) with only �ve countries (four from East Asia 
and the Philippines) found in the top tier. Five of the 22 countries from 
the bottom tier are from the Asia Paci�c. Why has traf�cking and slavery 
remained such a problem in the region during 2019? As mentioned above, 
there is a long legacy of slavery, indentured labour and bonded labour. In 
some areas in South Asia, this practice has not been totally eliminated, 
with an estimated 0,4 per cent of the working population in forced labour 
(ILO 2017: 6). 

In response to this poor record of counter-traf�cking in 2019, there 
have been some developments across the region. Historically, traf�cking 
has focused on women traf�cked into sexual slavery. While this may be the 
most exploitative form of traf�cking, current data shows that it is not the 
dominant form of traf�cking: Labour traf�cking stands at 64 per cent, and 
sex traf�cking at 19 per cent (ILO 2017). As a result, more organisations 
are developing counter-traf�cking programmes related to forced labour. 
This is evident in the quite drastic change in focus of the Traf�cking in 
Persons Report. Initially this report almost exclusively focused on sex 
traf�cking. In the �rst Traf�cking in Persons Report of 2001 it is stated 
that �[according] to reliable estimates, as the Congress has noted, at least 
700  000 persons, especially women and children, are traf�cked each 
year across international borders�. Traf�cking is de�ned almost entirely 
as women and children being taken across the border for commercial 
sex. Compare this with the 2019 Traf�cking in Persons Report, where 
the following conclusion appears: �The past �ve years have witnessed 
an exponential growth in initiatives focused on eradicating exploitative 
labour recruitment practices, developing models for fair recruitment, and 
changing industry standards in hiring practices� (US Dept of State 2019: 
26). The Traf�cking in Persons Report, which for most of its history has 
been recognised as a more conservative account of traf�cking focusing 
closely on sex traf�cking, is now advocating better monitoring of the 

1	 There is much debate about the methodology of the Global Slavery Index in its 
measurements. See Gallagher (2014)
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workplace and workers� rights. This change in direction is also seen in the 
growing role of trade unions in counter-traf�cking, and the international 
concern about male traf�cking victims, particularly in the �sh processing 
sector. Finally, the international legal framework is strong; the Protocol to 
Prevent, Suppress and Punish Traf�cking in Persons, Especially Women 
and Children enjoys near-universal rati�cation across the region; regional 
treaties exist in South and Southeast Asia; and most countries have 
harmonised their national laws to the international standards.  

2.2	 Digital control and freedom of expression 

Freedom of expression has been protected and internationally recognised 
as one of the fundamental principles of human rights. It is also enshrined 
in the national laws as fundamental rights in many countries across the 
globe. The Universal Declaration of Human Rights (Universal Declaration) 
proclaims that all people have the right to exercise their freedom of 
expression, and �hold opinions without interference and to seek, receive 
and impart information and ideas through any media and regardless of 
frontiers� (Universal Declaration art 19). In the context of globalisation, 
the dawn of digital media has brought out substantial achievements and 
opportunities. The advancement in digital technologies has helped in 
the realisation of human rights. However, with its bene�ts, the world of 
digitisation at the same time has brought forth some challenges. It has 
helped in reshaping the relationship between the authorities and the public 
sphere, allowing people�s thoughts to be available to a diverse audience. 
Some people regard freedom of expression through digital media in today�s 
context as being one of the strengths of democracy. 

Rights are not always absolute. Therefore, they need to be understood in 
their relative terms. Freedom of expression entails duties and responsibilitie. 
These are subject to conditions as prescribed by law, which nevertheless 
must be carried out with necessity and proportionality in a democratic 
society in order to maintain its function and social order (Europe, 1950). 
Increasingly intolerant content in digital platforms, claiming to reinforce 
freedom of expression, poses a threat to the social order. It cannot be 
overlooked that governments, through digital control, try to control and 
limit people�s right to expression. Governments in the Asia Paci�c region 
have enacted and maintained numerous laws and policies that restrict the 
general public�s right to freedom of information (Paci�c 2019). Moreover, 
the arbitrary arrest, detention and prosecution of journalists and activists 
have become a prominent tool to silence them. Following the revocation 
of article 370 in India, Jammu and Kashmir saw a massive increase in 
government control of internet freedom (Sankalp & Fayaz, 2020). The 
Editors Guild of India claimed that government limited press freedom by 
exerting political pressure (Bureau of Democracy 2019). Media freedom 
came under attack in Australia when the Australian Federal Police raided 
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a journalist�s home and a media organisation�s headquarters. Anti-protest 
laws were enacted in Queensland, criminalising peaceful protest tactics and 
infringing Queenslanders� rights to freedom of expression, association and 
peaceful assembly (Centre 2019). Patterns of abuse with censorship in the 
name of national security have been used, without legal basis, by countries 
such as Myanmar, Philippines, Vietnam and Indonesia � resulting in a 
full or partial shutdown of the internet (Sivaprakasam 2019). In Nepal, 
Bills concerning the media council, mass communication and information 
technology are still under scrutiny and subject to considerable criticism 
with the restriction of freedom of expression (Subedi 2020).

In this sense the application of coercive laws to restrict people�s freedom 
of expression is contrary to the norms of human rights. In recent days 
trends have emerged of governments curbing freedom of expression 
through laws imposing digital control to mitigate criticism.

2.3	 Freedom of peaceful assembly 

The right to freedom of peaceful association (also freedom of peaceful 
assembly) accompanies the right to freedom of expression. The Universal 
Declaration proclaims the right to freedom of peaceful assembly and 
association. States have a responsibility to protect individuals� right to 
peaceful assembly. Facilitating associations or assemblies for carrying out 
peaceful demonstrations to express their views freely are the core obligations 
of the authorities. However, governments often violate the freedom of 
peaceful assembly as a method of suppressing any dissent towards itself 
or its policies. Usually, human right defenders and journalists use online 
platforms to exercise freedom of expression, assembly, association along 
with other rights (Sivaprakasam 2019). Along with a full or partial ban on 
the internet, digital control of freedom of expression in Asian countries 
has also led to the violation of freedom of peaceful assembly. The Gulf 
Centre for Human Rights reported that peaceful protestors in Iraq were 
increasingly being kidnapped and tortured because of their participation 
in anti-government protests (GCHR 2019). Peaceful protests in Hong 
Kong with regard to the Extradition Bill to mainland China were one of the 
focal issues of human rights scholars and defenders. As time progressed, 
both the police and peaceful protests became more violent (International 
2020). In Bangladesh police blocked the opposition party from holding 
rallies (International 2020). Countries such as India and Malaysia also put 
a hold on freedom of peaceful assembly and association.

Similar to the limitation on freedom of expression, governments use 
national security to suppress any dissent in the form of demonstration 
or assembly. While national security may be a legitimate concern of 
states, arbitrarily detaining protestors or using force against them is a 
violation of human rights. Principle 12 of the Basic Principles on Use of 
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Force allows individuals to participate in lawful assemblies. Even while 
policing unlawful assemblies, police must avoid using force (UNODC 
1990). Governments in the Asia Paci�c region have generally neglected 
to provide any legal basis for their crackdown on exercising freedom of 
peaceful assembly. This negligence demonstrates that human rights may 
be continuing in a dangerous pattern of continuous violation.

2.4	 Rights of women and the LGBTIQ community 

Women and the LGBTIQ community are marginalised and have for a 
long time been �ghting for their rights. Many countries in the Asia Paci�c 
have established laws and policies that protect women and the LGBTIQ 
community from discrimination and promote gender equality. Nevertheless, 
these laws and policies are not implemented properly. Eight countries in 
the Asia Paci�c still criminalise homosexual conduct, including Myanmar, 
Malaysia, Singapore, Pakistan, Sri-Lanka and Bhutan. While considerable 
efforts are being made in Bhutan to overturn the existing rule, the law still 
penalises same-sex relations. Taiwan adopted legislation to recognise the 
rights of same-sex couples on 17 May 2019, making it the �rst jurisdiction 
in Asia to do so. It set a precedent to the other countries in the Asia Paci�c 
in terms of protecting the minority from persecution and protecting their 
rights (Knight 2019).

The World Health Organisation (WTO) has removed LGBTIQ as 
gender identity disorder from its diagnostic manual. This step indeed is 
positive and liberating for transgender people worldwide (Human Rights 
Watch 2019a). Nepal does not require diagnoses and has improved the 
legal recognition. In contrast, Japan still requires a mental health diagnosis 
to change one�s name or legal gender marker by law. This contrast in 
recognition of a person also shows how the interest of the citizens is not 
always prioritised, hindering the right of people to freely express their 
identity. Most countries in the Asia Paci�c have rati�ed the Convention on 
the Elimination of All Forms of Discrimination Against Women (CEDAW). 
UN Women advocated women�s land and property rights to enhance 
women�s economic security and rights. The rights of women seem to be 
developing and improving, but at a languid pace. Although the law gives 
women equal opportunities, they are yet to be implemented. There are 
gaps and loopholes in national laws in terms of addressing violence against 
women and people of the LGBTIQ community.

2.5	 Counter-terrorism and security 

Terrorism has an impact on human rights with devastating consequences 
for the enjoyment of the right to life, liberty and integrity (OHCHR 
2008). Security and the protection of every individual is a fundamental 
obligation of any government. Thus, they should protect their citizens 
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from any threat and take decisive measures to prevent against any attack 
of terrorism. Thus, counter-terrorism measures can affect the enjoyment 
of human rights. In April 2019 Sri Lanka was the victim of suicide bomb 
blasts in churches and hotels in three cities killing 267 people. Human 
Rights Watch reported that the government gave compensation to the 
victims and arrested persons responsible for the attack (Human Rights 
Watch 2019b). 

On 28 March 2019 the United Nations (UN) Security Council approved 
Resolution 2462, which prevents and combats the �nancing of terrorism, 
and requires all UN members to criminalise �nancial assistance to terrorist 
individuals or groups. The �nancial assistance was to be criminalised even 
if the aid was indirect and provided in the absence of a link to a speci�c 
terrorist act (Terrorism et al 2017). Several attacks in the Asia Paci�c 
have led to questions about the security and the safety of individuals. 
Counter-terrorism measures are being adopted with detailed scrutiny 
over the national laws surrounding the security of its people. The steps 
taken to strengthen security measures point towards a positive direction 
in the preservation of human rights. However, the trend of governments 
to use national security as pretext to suppress its opposition is disturbing. 
Instances such as labelling protesters as terrorist organisations, as occurred 
in Kazakhstan, enforce countries in the Asia Paci�c to strike a balance 
between taking counter-terrorism measures and effectually implementing 
them.

2.6	 Mob violence and lynching 

The law provides for security in order to maintain harmony in society. 
However, in many cases people go beyond the law and disrupt the norms of 
peaceful coexistence. They do so by assembling in a violent and turbulent 
manner to harm, injure or even kill people without a fair trial. During 
2019, mob violence affected Hong Kong, India, Sri-Lanka and Indonesia. 
In Hong Kong more than 400 men dressed in white T-shirts and suspected 
of being part of a triad society (or organised crime) attacked passengers 
in the Yuen Long station. These included pro-democracy protestors (BBC 
2019a). In India there were a total of 107 mob lynching incidents. They 
were results of clashes between of extremist and religious ideologies. The 
criminal justice system of India has been criticised for its failure to institute 
a proper investigation into people involved in mob lynching. A Nepalese 
parliamentarian was sentenced to life imprisonment by the district court of 
Kathmandu for involvement in the incident where eight police personnel 
and a toddler were lynched in 2015 (India 2019). There was an eruption 
of violent mob attacks against members of Sri Lanka�s Muslim minority 
and migrants after the 2019 bomb blast (Human Rights Watch 2019b).
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Mob violence and lynching in the Asia Paci�c saw the violation of 
people�s enjoyment of their right to life and dignity along with other 
human rights. Violence and lynching against a minority or a party bearing 
contrasting views are prevalent. These instances of violence question the 
countries� efforts to combat systematic violence and protect individual�s 
rights. 

3	 Democratisation 

3.1	 Overview of democratic trends

As far as democratisation is concerned, it has been a mixture of regression 
and progression, as a global trend, including in Asian countries (The 
Economist 2020c). The regression has taken the form of increased 
populism in leadership marked by the exclusion of minority groups, 
prioritising pragmatic economic policy over political rights, and an increase 
in undermining freedom of expression. This part explores the main trends 
in democracy in Asia, which covers democratic trends and elections. 
Democracy is seen from �ve main indicators, namely, electoral process 
and pluralism; the functioning of government; political participation; 
democratic political culture; and civil liberties. These criteria are often 
used in democracy assessment (The Economist 2020c). 

Freedom of expression is a foundation of democracy. Yet, during 
2019 many Asias states shut down internet connections in con�icting 
areas to limit the spread of �rsthand news to the public (Human Right 
Watch 2020a). They often did this under the pretext of public security 
and to minimise disinformation commonly spread during the crisis. 
Shutting down connections is a new form of censorship, and this is an 
obstacle to maintaining a democratic culture. Some social unrest occurred 
in Indonesia, for example in May 2019, shortly before the of�cial 
announcement of the election result. The violent unrest led to the death of 
six people. During the con�ict in Papua (Eastern Indonesia) the internet 
connection was throttled and shut down. This shut-down affected the 
entire country, as WhatsApp was dif�cult to access (The Jakarta Post 2019). 
Under the pretext of curbing disinformation the Indonesian government 
did this. In the Papuan case, an Indonesia journalist from the Independent 
Alliance protested and argued that shutting down the internet in Papua 
had worsened disinformation (Idris 2019). 

Myanmar did the same during the con�ict in Rakhine and Chin State 
for months (Thu Thu and Sam 2020). The UN Human Rights Council 
condemned this by stating that it is a violation of international human 
rights law to intentionally prevent or disrupt access to or dissemination of 
information through online platforms. The Bangladeshi government issued 
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the Digital Security Act (DSA) in 2019. This Act controls and monitors 
not only media but also bloggers, writers and commentators on social 
media. This has created a �climate of fear in the industry� as mentioned in 
the Reuter�s report (Choudhury 2019).  After the bombing in Srilanka in 
Easter 2019, the government shut down Facebook, WhatsApp, Instagram, 
YouTube and Snapchat to stop the spread of misinformation. The Act also 
allows arrest without warrant. The Chinese government demanded that 
the creators of a messaging and browser application company include 
government �ltering (Human Right Watch 2020a). In a nutshell, in 
many countries in Asia freedom of expression is under threat. The trend 
of shutting down internet connections seems to have become a pattern 
to solve ongoing con�icts in many countries in Asia based on national 
security and curbing disinformation. With the rise in importance of online 
news, shutting down the internet certainly lead to a serious erosion of 
freedom of expression. 

India, the largest democratic country in the world, was exposed to 
severe criticism that some of its decisions had a bias towards majority 
groups, neglecting minorities. The decision to end the 70-year special 
status of Jammu and Kashmir provinces in North East India, on the 
border with Pakistan, under the pretext of a security issue was subjected 
to ambivalence and criticism in the international community (The 
Economist, 2019a). The reluctance of the Assam provincial government to 
acknowledge the citizenship of two million Muslim people in the National 
Register Citizens (NRC) programme is also matter for condemnation (The 
Economist 2019b). The enactment of the Citizenship Amendment Bill 
(CAB), according to critics, aims to marginalise Muslims (BBC 2019c). 

A lack of protection of ethnic minority groups in Myanmar was 
perpetuated in 2019. The Myanmar national election takes place in 2020, 
but many experts speculate that the NLD Party, led by Aung San Suu Kie, 
will have a similar political orientation towards minority groups. Human 
Right Watch (2020c) reports that the South Korean government has not 
done enough to protect sexual minority groups (LGBTs), due to pressure 
from Conservative Christian anti-LGBT groups. A pride parade was 
cancelled in Busan due to a lack of permits. Nevertheless, the Constitutional 
Court has decriminalised abortion, marking signi�cant progress. Duterte 
of the Philippines continues to terrorise his own citizens through the war 
on drugs. 

3.2	 Elections and democracy in Asia

At least four countries in Asia held their elections in 2019: Thailand, 
Indonesia, Philippines and India (Nikkei Asian Review 2019). A trend 
of �illiberal democracy� is evident in many Asian countries, including 
in the Philippines, Indonesia and Sri Lanka, which saw the return 
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of Gotabaya Rajapaksa to politics (Crabtree 2019), as well as in India. 
These �illiberal democracies� are marked by at least three features, namely, 
prioritising economic development over human rights principles (such 
as the protection of minority groups and ensuring political rights); the 
centralisation of power in the executive body; and a strong presence of 
family or oligarchy power that controls politics. 

In Thailand, Prime Minister General Prayut Chan-o-cha won the 
election and started serving his second term. According to Human Right 
Watch (2020b) he is likely to continue his disregard for human rights 
principles, as has occurred in his �ve years of military rule. The military 
junta restricts freedom of expression. Many activists, academics and public 
�gures have become victims of human rights violations. A new progressive 
party, and anti-military junta called Phak Anakhot Mai, known in English 
as the Future Forward Party, was born. Thanathorn Juangroongruangkit, a 
young politician with a business background, founded the party together 
with academics from Thammasat University. Three million people, 
predominantly youths, voted for this party. This new party garnered 
65 seats which brought high hopes, although the Constitutional Court 
disbanded the party in February 2020. The party is accused of violating 
election regulations, speci�cally �nancial rules, to overthrown the 
kingdom of Thailand. However, the court found no evidence of the latter 
(Gunia 2020). 

Indonesia also held its elections in 2019. Joko Widodo continued his 
second term after having been re-elected, defeating his contender Prabowo 
Subianto and Sandiaga Uno, with a margin of 1 per cent. He continued his 
�rst term programme focusing on economic development through a giant 
project of infrastructure development. In the social arena, there has been 
an increase of social polarisation based on Islamic conservatism in the 
form of intolerance towards diversity (Savirani 2020). 

President Duterte of the Philippines held his mid-term election. He still 
has a high approval rating of 78 per cent, despite having procrastinated on 
infrastructure projects, and farmers� dissatisfaction on rice import policies 
(Bautista 2020: 275). Duterte has focused on building �state-building 
fundamentals� including public order, infrastructure and service, over a 
values-based agenda such as human rights. 

An incumbent also won the election in Afghanistan, which took place 
in September 2019. Afghanistan is a country with 37 million people, of 
whom only 9,3 million are registered to vote, and the voter turnout was 
a mere 25 per cent of registered voters. Mr Abdullah won the election by 
defeating Ashraf Gani. The low voter turn-out is explained by the security 
issue in the country. The Taliban has threatened to attack polling stations. 
Citizens also felt a lack of enthusiasm for the candidates (BBC 2019b). 
The local election in Hong Kong was a subject of great interest with the 
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ongoing protest for the withdrawal of the Extradition Bill and the standoff 
between police and students in the days leading up to the election.

Violence, albeit isolated, during elections violates the electoral rights 
of people. The suppression of journalists and attacks on campaigners, the 
opposition and peaceful protestors also violate people�s right to engage in 
the political sphere. The curtailment of freedom of expression, movement 
and assembly of its opposition, critics and human rights defenders by 
the existing government constitutes the violation of human rights and 
a threat to democratisation. From the overview above, it is evident that 
elections, as one indicator of democracy, are held in a relatively peaceful 
manner. However, these peaceful elections only serve a minimum impact 
on human rights practice. What has happened seems to be a parallel of 
stronger institutionalisation of election and an increased trend of human 
rights abuse by the state. 

4	 Update on regional bodies 

4.1	 Association of Southeast Asian Nations 

The ten-member Association of Southeast Asian Nations (ASEAN) was 
established in 1967. Its Intergovernmental Commission on Human Rights 
(AICHR) gives abundant references to upholding and protecting human 
rights, but human rights protection is porous in the region (Kliem 2019). 
As noted above, many countries in the region continue to violate rights, 
but this is not addressed by the Commission: Cambodia held people in 
detention on politically-motivated convictions; Indonesia saw an uprising 
in the West Papua provinces; Myanmar has the Rohingya crisis; and 
Singapore, Thailand and the Philippines restrict freedom of expression, 
using existing laws to penalise people (Post 2020). The 34th  ASEAN 
Summit highlighted many human rights violations taking place across the 
region. However, even with the AICHR in place, the non-interference and 
respect of the ASEAN countries have failed to address the human rights 
violations prevalent in the region. 

4.2	 South Asian Association for Regional Cooperation 

The South Asian Association for Regional Cooperation (SAARC) marked 
its 35th anniversary in 2019. The association was established to strengthen 
collective self-reliance, promote active collaboration and mutual assistance 
and promote South Asian welfare. SAARC is one of the oldest, trusted 
and respected association in Asia, yet its functions concerning the 
protection of human rights in South Asia remains unsatisfactory. Human 
rights violations manifested in diverse gruesome forms such as torture, 
arbitrary detention, extra-judicial killings, forced labour, child marriage, 
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which are widespread in the region (Junejo 2017). All these human right 
violations prevail over democratisation. Often criticised for the lack of 
a human rights mechanism in SAARC, the failure to address the same 
depicts its inadequate role in addressing these violations. The principle of 
non-interference and the exclusion of contentious issues enshrined in the 
SAARC Charter (article 2) possibly is one of the reasons why SAARC still 
has not adopted a necessary mechanism to address the violation of human 
rights. A lack of unanimity on the part of the SAARC nations to hold and 
attend the already deferred SAARC Summit exhibits its idleness regarding 
critical issues surrounding South Asia.  

4.3	 Paci�c Island Forum

In 2019 there were signi�cant developments in the area of human rights in 
the Paci�c Islands States. Fiji was appointed to the Human Rights Council 
(HRC), the very �rst time a Paci�c Island national has taken up a position 
on the HRC (Kumar 2018). It won the election with a �rm majority of 187 
votes. Although there were no competing countries for its position, Fiji 
was the only Asia Paci�c state that stood for the election which did not 
release any voluntary pledges. In the 2019 elections for positions to be 
taken up in 2020, the Marshall Islands joined Fiji as the second country 
elected, winning in a competitive election that saw Iraq as the Asia Paci�c 
country which did not receive the necessary votes. Upon entrance to the 
HRC, Fiji has rati�ed two core treaties, the International Convention on 
the Elimination of All Forms of Racial Discrimination (CERD) and the 
Convention for the Protection of All Persons from Enforced Disappearance 
(CED). This re�ects positive movements towards rati�cation of human 
rights treaties across the Paci�c with Kiribati and Samoa ratifying the 
Convention against Torture (CAT), and the Marshall Islands (probably 
to ensure its election to the HRC) ratifying CERD, the CEDAW Optional 
Protocol, and two protocols to the Convention on the Rights of the Child 
(CRC) on the Sale of Children and Individual Communications. The �ve 
core treaties and three optional protocols that were rati�ed across this 
region go some way towards reducing the abysmal record of rati�cation 
from the Paci�c Islands. Across the Paci�c, except for the Marshall 
Islands, states have rati�ed nine or fewer of the 18 treaties and optional 
protocols, which is one of the worst records of rati�cation for a region 
in the world. Another development in Fiji was the establishment of the 
Institute of Human Rights Research in cooperation with the Of�ce of the 
High Commissioner for Human Rights (OHCHR), the University of Fiji, 
and the Paci�c Island Development Forum. The Institute will be a research 
centre and forum for debate around human rights issues (RNZ 2019). 
There is some debate about the ef�cacy of the Institute, given that Fiji has 
a low tolerance for freedom of expression and criticism of the government. 
Fiji also faces criticism about police brutality, with 129 cases reported in 
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2019 (Xinhua 2019). Both these issues were discussed when Fiji had its 
Universal Periodic Review in November 2019. 

The Paci�c Island Forum (PIF) celebrated its 50th meeting in Tuvalu in 
August 2019. The PIF does not prioritise human rights as there is no body 
directly responsible for rights. However, rights issues are discussed as part 
of critical issues for the region, including climate change, the situation in 
West Papua and the impact of nuclear testing in the region (PIF 2019). 
These are the only instances where human rights were mentioned in the 
50th PIF, as human rights are viewed more as a diplomatic tool. Human 
rights organisations in the region raise other critical issues such as poverty, 
migrant worker rights, violence against women and police brutality. 
However, these matters are not part of the discussion and planning by the 
PIF. 

5	 Update on role of United Nations 

Countries in Asia-Paci�c are progressing on a path of holistic development. 
A majority of the countries are members of the UN and are also party to 
several UN treaties. CEDAW and CRC are essential treaties that protect 
human rights of the most vulnerable and marginalised group. Many Asia 
Paci�c countries have rati�ed these treaties, although the human rights 
situation of women, the LGBTIQ community and children�s rights is 
deplorable. The refugee crisis in this region is yet to be adequately handled. 
Children in the Asia Paci�c region are vulnerable to gross violations of 
their rights, including violence, sexual exploitation, traf�cking and being 
involved as child labourers. On the 30th anniversary of CRC, ASEAN and 
its member states have joined with the United Nations Children�s Fund 
(UNICEF) to highlight ways in which to consider how children�s rights 
across the region can be met.

Although there are several human right treaties to which the Asia 
Paci�c countries are party, only a few people across the region bene�t from 
exercising their rights. 

6	 Conclusion

The elections and re-elections of the governments in the Asia Paci�c 
countries coupled with the marking of essential dates in the international 
and regional community gave a faint glimmer of hope for upholding 
human rights and the trends of democratisation. The realisation of human 
rights was evident through the cohort of people involved in human rights 
activism and the use of peaceful assembly for protests. This realisation 
bolstered through the advancement of technology. These developments 
were conceived as prospects that would serve as the windows to upholding 
human rights and development in the Asia Paci�c. However, while 
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important events and dates were being marked; the reality of the situation 
looked grim. Despite the continuous demand to improve workers� rights 
in the Asia Paci�c, it maintains the lowest rates of collectivised labour in 
the world.

Legislation and policies were adopted under the pretext of national 
security and combating terrorism only to impose digital curbing people�s 
freedom of expression and freedom of peaceful assembly. The rights of 
women and the LGBTIQ communities require proper implementation 
mechanisms despite the laws enacted in some countries. However, in some 
societies the LGBTIQ community is still being disrespected. Women still 
face stigma despite the collective efforts of the legal and social communities. 
Minorities� rights are in peril, with mob violence and lynching directed 
towards them. The regional mechanisms at times show signs of progress. 
However, the geopolitical nature of relationship tends to backtrack the 
crucial aspect � human rights and democratisation. 

Every time it seems as if the countries in the Asia Paci�c would 
collectively take a step forward in the protection of human rights and 
towards greater democratisation, they take two steps back by allowing 
prejudice to �ourish, by maintaining a lack of human rights mechanisms, 
and by curbing accountability in the Asia Paci�c. Such was the case in the 
year 2019. The development of human rights and democratisation in the 
Asia Paci�c saw prospects turning to plights.   
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Editorial

Having �rst been published in 2017, this is the fourth volume of the�Global 
Campus Human Rights Journal.�The�Journal�is published under the aegis of 
the Global Campus of Human Rights, which consists of the seven leading 
Master�s programmes in Human Rights and Democracy, presented in 
Europe, South East Europe, Africa, the Asia Paci�c, the Caucasus, Latin 
America and the Arab World. These programmes � and this� Journal� � 
are all supported by the European Union. While the� Journal� is open to 
all scholars, it also provides a particular opportunity for the voices of a 
younger generation � post-graduate students � to be heard, allowing a 
diversity of regional perspectives. 

This volume of the�Global Campus Human Rights Journal�consists of 
three parts.�

The first part is a �Special focus: Selected developments in the area of 
children�s rights�. This is the second occasion on which the�Journal�devotes 
special attention to the rights of children. The special focus is a product of 
this collaboration between the Global Campus of Human Rights and the 
Right Livelihood Foundation. In 2019 a cooperation agreement was signed 
between the Global Campus of Human Rights and the Right Livelihood 
Foundation. Its purpose is to �promote the acknowledgment and 
observance of human and child rights and to strengthen the participation 
of children in all matters affecting their lives in the present and in the 
future�. The Right Livelihood Foundation is a Swedish charity organisation, 
the mission of which is to honour and support courageous people solving 
global problems. The Foundation is a politically-independent and non-
ideological platform for the voices of its Laureates to be heard.�

The articles in this part are linked to the UN Global Study on Children 
Deprived of Liberty (2019). In 2020 the �Global Classroom 2020�, which 
was presented virtually due to the COVID-19 pandemic, focused on the 
UN Global Study on Children Deprived of Liberty and the implementation 
of its recommendations. These Global Classrooms, a feature of the Global 
Campus since 2013, brings together students and professors from all 
regional hubs for a week-long conference where a topic of common interest 
is studied, analysed and discussed. The Global Classroom facilitates 
interaction among students from the different regional programmes by 
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organising dedicated activities and providing a forum for discussion and 
networking.

The articles in this part of the�Journal�are all products of collaboration 
between students and staff working with each of the regional Master�s 
programmes within the framework of the collaboration between the 
Global Campus of Human Rights and the Right Livelihood Foundation.

The editors of the �special focus� part of the� Journal� are Manu 
Krishan, Reina-Marie Loader and Imke Steimann. In a separate editorial, 
they provide a context to the� seven� contributions � one each from the 
constituent Global Campus programmes � in this special section.�

The second part of the�Journal�consists of an article of a general bearing. 
This article considers the perceptions of Lebanese and non-Lebanese 
residents of Tripoli and surroundings about the 17 October 2019 wave of 
protests. At that time, Lebanon had witnessed an unprecedented wave of 
mass protests and mobilisation spreading throughout the country. The city 
of Tripoli, Lebanon�s second-largest and one of the most deprived cities in 
the country, was targeted for �eld research, conducted in January 2020, 
using a combination of quantitative and qualitative methods.�

This study was a veritable team effort of students of the Arab Master�s 
programme in Democracy and Human Rights (ArMA), which is one of the 
regional programmes comprising the Global Campus of Human Rights. 
Working closely with the ArMA students, Elias Dahrouge edited the text 
and directed the writing process.�

The third part of the�Journal�contains a regular feature of the�Journal, 
a discussion of �recent developments� in the �elds of human rights and 
democratisation in the regions covered by the Global Campus of Human 
Rights. In this issue, developments during 2019 in South East Europe 
and the Caucasus are covered. These two discussions complement similar 
overviews of recent developments in four other regions (Europe, sub-
Saharan Africa, the �Arab world� and the Asia Paci�c), contained in the 
�rst issue of the 2020 volume of the�Journal.�

After four years at the helm, the current editorial team, based at the 
African hub of the Global Campus, will hand over to a new team, based 
at the Asia Paci�c Master�s programme working out of Mahidol University. 
Mike Hayes, who takes over the convening role, acted as co-editor in this 
phase of the� Journal. It has been our privilege to oversee the �edgling 
years of the�Journal. Our gratitude goes to everyone who contributed to 
the� Journal� throughout these years. A special word of thanks to Lizette 
Hermann of the Pretoria University Law Press (PULP), who was responsible 
for layout, and to Isabeau de Meyer for her impeccable editorial assistance.�
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Best wishes to the new team in propelling the�Global Campus Human 
Rights Journal�into ever-increasing prominence and relevance!

 
Frans Viljoen
Convening editor (2017-2020)
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Editorial of special focus: Selected 
developments in the area of children 
deprived of liberty 

Manu Krishan, Reina-Marie Loader and Imke Steimann

The UN Global Study on Children Deprived of Liberty (2019) unequivocally 
regards the detention of children as a form of structural violence. It not 
only leaves children stigmatised and marginalised for life, but also entirely 
forgotten by those adults who, in fact, should be protecting them. Despite 
irrefutable evidence of the harm detention in�icts on the physical and 
mental well-being of children, they continue to be detained in conditions 
that often leave them vulnerable to abuse and other severe human 
rights violations. This in turn has a severely negative impact on their 
development, stability and future prospects. Childhood encompasses the 
formative years of a human being and constitutes a period during which 
the personality of children is moulded and their ability to form emotional 
relationships de�ned. Depriving children of liberty during these crucially 
important years constitutes an enormous injustice. Yet, it remains one of 
the most overlooked violations of children�s rights. 

Headed by the independent expert Manfred Nowak (Secretary-General 
of the Global Campus of Human Rights), the Global Study reveals that 
more than 7 million children are deprived of liberty per year in different 
places of detention (including in the administration of justice, immigration 
detention and institutions). The UN Convention on the Rights of the Child 
(CRC) clearly states that depriving children of liberty should occur only in 
exceptional circumstances �as a measure of last resort and for the shortest 
appropriate period of time� (article 37(b) CRC). In practice, however, state 
authorities in many countries around the world still widely place children 
behind bars as a means to control �undesirable behaviour� (including for 
status offences, immigration or involuntary membership in non-state 
armed groups). Additionally, the research revealed numerous gaps in 
child justice systems globally, thereby underscoring the need for systemic 
change, further research and ongoing data collection on the topic. 
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This volume of the Global Campus Human Rights Journal continues 
to add to the Global Study �ndings by supporting students with the 
development of their own independent research. This is made possible 
under the auspices of one of the �agship activities of the Global Campus 
of Human Rights, notably the Global Classroom. The contributions in this 
volume developed directly out of the work students delivered as part of 
the Global Classroom 2020, which focused on the UN Global Study on 
Children Deprived of Liberty. The intention of this focus in addition was 
to offer students the opportunity to contribute to the dissemination and 
follow-up activities of the Study. The articles presented here thus hone in 
on regional trends identi�ed by students of our seven regional Master�s 
programmes in human rights and democratisation. Moreover, beyond the 
Global Study �ndings, the students� research is also heavily informed by 
empirical engagement with regional experts and stakeholders.

In the �rst contribution of this issue, students from the Asia Paci�c 
programme investigate the number of children deprived of liberty for 
migration-related reasons in three transit countries. The article considers 
the reasons why Indonesia, Malaysia and Thailand routinely detain large 
numbers of children in so-called immigration detention centres. The 
authors do so by critically analysing existing legal and administrative 
practices prevalent in the three countries chosen for the study. Signi�cantly, 
the article provides insight into a persisting attitude in these countries 
that sees the migration-related detention of children not as a matter of 
national concern, but rather as an issue to be resolved by the international 
community. 

In an article entitled �Armed con�ict and national security deprivation 
of liberty in the MENA region�, students from the Arab World Master�s 
programme shine a light on common problems as well as common good 
practices in the MENA region. As the title suggests, their focus falls on 
the deprivation of liberty in the contexts of armed con�ict and national 
security � the two areas of the Global Study identi�ed by the authors 
as primary reasons for the detention of children in the region. By way 
of a comparative study of Iraq and Syria (ISIS regions), Libya and the 
Occupied Palestinian Territories (OPT), the article highlights issues related 
to radicalisation, repatriation, the changing nature of armed con�ict and 
the application of military law to children and its implications for children. 
Ultimately, the article calls for solutions that promote the rehabilitation 
and reintegration of detained children by applying international standards 
of justice.

In Latin America and the Caribbean, the focus falls on the situation 
facing migrant children who move from North Central America towards 
Mexico. Although the article isolates El Salvador, Guatemala and Honduras 
as the main countries from where children migrate, the central focus of the 
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analysis falls on Mexico as a receiving, issuing, transiting and returning 
country. Recognising that Mexico�s response to migration is both restrictive 
and punitive, the article highlights the vulnerability of children (as well 
as adolescents) in such a context. Furthermore, the article reveals that 
immigration detention and repatriation are the main strategies by which 
Mexico seeks to contain migration �ows. The authors substantiate these 
observations with information gathered from existing conventions, 
judgments, laws, theoretical documents, thematic reports, surveys and 
available statistical data.

Turning the focus on issues related to children with disabilities detained 
in institutions, the contribution from South-East Europe highlights the 
progress made in countries with a Socialist/Communist past. While the 
article indeed reveals positive developments in the selected case study 
countries (Albania, Bosnia and Herzegovina, Bulgaria and Serbia), it also 
argues strongly that lingering failings continue to violate the rights of 
children with disabilities. Emphasising the overrepresentation of children 
with disabilities in institutions, the authors explore the root causes of 
this fact � which includes, for example, reasons related to poverty, social 
stigmatisation and the lack of community-based support for families.

Developments in migration-related detention in Angola, Malawi 
and South Africa form the focus of the contribution from Africa. The 
overarching perspective of the article emphasises the responsibility of these 
countries to honour their international obligations � something all three 
countries fail to do adequately. The article further highlights that most 
African countries adopt punitive measures in order to prevent displaced 
populations from making asylum claims � a fact that has a severe impact 
on displaced children as well. By way of desk-based qualitative research, 
the authors �nd children to be placed in prison for long periods of time 
(often with adults) while the poor living conditions in which children are 
routinely kept remain an area of serious concern in the region.

The European-focused article considers the detention of children 
during immigration proceedings as well as on national security grounds, 
highlighting the importance of the intrinsic link between these two 
narratives in the region. The article argues that, due to perceived threats 
brought on by various terrorist attacks in recent years, migration in Europe 
has become a �security problem� that places children in helpless positions. 
The authors further associate these elements with the importance of 
non-custodial solutions and child-centred strategies designed to limit 
the deprivation of liberty. This argument is speci�cally exempli�ed by a 
number of case studies in The Netherlands, France and Greece, while the 
article also points towards positive practices in Ireland and Cyprus.

The �nal article brings the special issue to a close by also considering 
non-custodial measures � this time in the context of the administration of 
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justice. An intention of the article is to provide the reader with a thorough 
overview of diversion practices across twelve post-Soviet states in Eastern 
Europe and Central Asia. By virtue of the desk research conducted, the 
authors were able to identify that only two of these countries actually 
implement diversion programmes in practice, notably Georgia and 
Kyrgyzstan. These two countries are subsequently analysed in greater 
detail according to a set of principles and criteria delineated earlier in the 
article. Finally, the authors point towards the need to strengthen diversion 
programmes across the region so as to more effectively protect as well as 
rehabilitate children who come in contact with the law. 

While the articles cover a wide range of aspects involving the deprivation 
of children�s liberty, migration-related detention is shown to be the Global 
Study focus area most relevant across the regions covered by the Global 
Campus programmes. Four of the seven regions highlight immigration 
detention as the most pressing issue in relation to children deprived 
of liberty (Asia Paci�c, Latin America and the Caribbean, Europe and 
Africa). It is, therefore, not surprising that eliminating the immigration-
related detention of children is one of the strongest recommendations of 
the Study. The Arab World and Europe further highlight the impact of 
armed con�ict and national security concerns on a state�s willingness to 
deprive children of their liberty on those grounds. Additionally, the Global 
Study underscores the importance of investing meaningful resources to 
reduce inequalities and support families � an issue shown to be especially 
relevant in the context of children with disabilities in South-East Europe. 
Finally, although the Global Study calls upon all states to establish effective 
child justice systems and to apply diversion at all stages of the criminal 
procedure, many countries still have to improve signi�cantly in this regard. 
The Caucasus article clearly demonstrates this fact by the overview and 
analysis provided of the post-Soviet space. Overall, these seven research 
papers illustrate the value of students� academic engagement to further 
our regional understanding of the situation children face in detention. 
Indeed, the articles show a shared commitment to help end violence 
against children and to leave no one behind and, especially, to leave no 
child behind bars.
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Abstract: The scale of migration among Asian countries has increased over 
the decades. Children are also part of this migratory �ow as they travel either 
alone or with their parents. Since much of the migration occurs through 
extra-legal routes, many migrants and their children face a multitude of legal 
problems, including incarceration. The number of children deprived of liberty 
for migration-related reasons in the Asia Paci�c region has also increased over 
the past few years. This study will look at Indonesia, Malaysia and Thailand, 
as three of the most popular transit countries that routinely detain large 
numbers of children in immigration detention centres. Despite the fact that 
the Convention on the Rights of the Child (to which all three countries are 
party) emphasises the fact that detention does not serve the best interests of the 
child and, therefore, should only be used as a last resort and for the shortest 
appropriate period of time (article 37(b)), children nevertheless are routinely 
detained and then also for long periods of time. This is particularly problematic 
when children are detained for migration-related reasons, since it never 
serves the purpose of the best interests of the child (Nowak 2019). This study 
examines immigration detention centres (IDCs) by analysing from a socio-
political perspective existing regulations and practices in the three countries 
selected. Using secondary data, the study addresses two questions, namely,  
(a) how existing legal and administrative practices of three Asia Paci�c (transit/
destination) countries impact children in immigration detention centres; and  
(b) why these countries fail to uphold international obligations regarding the 
best interests of children in IDCs. The article argues that adverse administrative 
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practices and the absence of domestic legal frameworks on children in IDCs 
contradict numerous international obligations. Not only does this jeopardise 
the survival and development of children, but it also creates barriers for 
these children to access fundamental human rights, social justice and other 
entitlements. 

Key words: children; best interests; deprived of liberty; detention; immigration 
law

1	 Introduction

The deprivation of children�s liberty occurs in various forms for many 
reasons. The Global Study on children deprived of liberty (2019) presents 
six situations where children are routinely deprived of liberty, including  
(i) administration of justice; (ii) children living in prisons with their 
primary caregivers; (iii) migration-related detention; (iv) institutions;  
(v) armed con�ict; and (vi) for national security reasons. In the category 
of migration-related detention, immigration detention centres (IDCs) 
have been used for detaining children who are on the move as refugees or 
asylum seekers either alone or with their parents/families. 

The article focuses on those refugee children and children of asylum 
seekers who have been placed in IDCs in the three countries, namely, 
Thailand, Malaysia and Indonesia. The researchers acknowledge that the 
detention of children where migration-related issues are concerned also 
includes the children of undocumented migrant workers. However, there 
are a few reasons why we do not discuss the issue of migrants� children in 
this research.

First, refugees and asylum seekers have no choice but to �ee from 
their countries due to human rights suppressions, prosecution, political 
instability or war. Refugee children and children of asylum seekers 
travel with or without their parents to other countries in search of 
better protection. Migrant workers mostly leave their countries on 
their own to �nd new employment opportunities. Migrants are likely 
to support themselves and their children while they are working in the 
hosting countries. Second, there is a similar pattern regarding the state�s 
response concerning refugee and asylum populations. The countries offer 
no support to these marginalised groups. People who cross the border 
illegally are subjected to detention or deportation. By contrast, as the 
primary destination countries, Thailand and Malaysia create more holistic 
policies towards migrant workers and their families since this group ful�ls 
labour shortages and contributes to economic growth. For instance, due 
to the COVID-19 pandemic, the Thai government allows undocumented 
migrant workers to register and to continue working in the country. 
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According to the Global Trends Report (2019) issued by the United 
Nations High Commissioner for Refugees (UNHCR), more than 79,5 
million people are forcibly displaced worldwide. Of these, 26 million are 
refugees and 4,2 million are asylum seekers. Furthermore, 40 per cent of 
forcibly-displaced persons worldwide are children, of which 75�000 are 
unaccompanied or separated children (UASC). In the Asia Paci�c region, 
the scale of migration has recently increased, especially due to the Rohingya 
crisis in Myanmar. By the end of 2019 there were 4�182�400 refugees in 
the region (UNHCR 2019). Many of these are children who are at high risk 
of being abused and exploited. Especially vulnerable are unaccompanied 
children. According to the of�cial statistics, Malaysia alone detained 1�334 
asylum seekers and refugee children in 2014, but by 2015 the number had 
increased to 1�433 (Parthiban & Hooi 2019). In 2017 on one day alone 
Thailand captured and detained 19 refugee children from Pakistan and 
Somalia (Fortify Rights 2017).  

While many studies have focused on laws and policies of destination 
countries and their impact on children being held in IDCs, there has been 
less focus in the context of transit countries. This study comparatively 
investigates three countries (Indonesia, Malaysia, and Thailand) which 
often serve as transit countries for refugees and asylum seekers on their 
way to their �nal destination � mostly Australia. The article analyses the 
similarities and differences in treatment of children deprived of liberty 
in these countries. The aim is to understand the socio-political and 
administrative factors that hinder the obligation of these states to protect 
migrant children in the region. The study addresses two questions, 
namely, (i) how existing legal and administrative practices of three Asia 
Paci�c (transit/destination) countries impact children in immigration 
detention centres; and (ii) why these countries fail to uphold international 
obligations regarding the best interests of children in IDCs. 

This article uses a comparative case study method drawing from 
secondary data across the three selected countries of South East Asia, 
namely, Indonesia, Malaysia and Thailand. Moreover, the article applies 
a critical analysis of existing regulations and practices in the selected 
countries with regard to IDCs, drawing upon existing administrative 
practice and socio-political perspectives.  It ends with a discussion of the 
lessons learned from these particular countries and provides practical 
recommendations as to a way forward. Since the global pandemic situation 
of coronavirus disease (COVID-19) has spread throughout the region, the 
researchers conduct this desk research based on the review of relevant 
research publications, organisational reports, and legal documents.
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2	 Legal frameworks on child protection in relation to migra-
tion

2.1 	International framework

Relevant international standards protecting children deprived of liberty 
include the 1951 Convention Relating to the Status of Refugees and its 
1967 Optional Protocol. This Convention presents the primary foundation 
for protecting refugees (Cetinkaya 2017). The Convention lists the state�s 
obligations to ensure that people have the right to request asylum, thus 
stressing that a fundamental responsibility of all states is not to turn people 
away. Another key standard is the Convention on the Rights of the Child 
(CRC). In article 2 CRC stipulates that all member states must ensure the 
rights outlined in the Convention irrespective of the national, social or 
ethnic origin of the child, which includes refugee, asylum-seeking and 
migrant children (as also mentioned in article 22 and in General Comment 
6 of the CRC Committee).  

Regardless of immigration status, the detention of children in fact is 
never in the best interests of the child. States are obligated to ensure that 
all children are taken care of in a family-type environment without being 
deprived of their liberty. The deprivation of one�s liberty falls under very 
strict circumstances guaranteed under international laws. Articles 37(b) 
and 3(1) of CRC stipulate that the deprivation of children�s liberty shall 
be used only as a measure of last resort and for the shortest period of time 
and with the best interests of the child in mind. More importantly, the 
detention of children for migration-related reasons cannot be considered 
as a last resort and, therefore, needs to be prohibited (Nowak 2019). 
Article 37(d) also guarantees the right to challenge the lawfulness of the 
detention of children. In this sense, the national court has the authority to 
release a child from detention if it is arbitrary and not in compliance with 
domestic and international law.

Looking at a framework for the protection of children, mandated by the 
United Nations High Commissioner for Refugees (UNHCR), it provides six 
goals, wherein it not only includes some necessary social conditions, but 
also enhances legal access and their best interests throughout the migrating 
process. A set of guiding principles and approaches are established 
in order to guarantee the successful delivery of the six goals. These 
include state responsibility; a family and community-based approach; 
urgency; child participation; non-discrimination; the best interests of the 
child; no in�iction of harm; age; gender and diversity; partnership; and 
accountability (UNHCR 2012). The other UN organ, the United Nations 
Children�s Fund (UNICEF), similarly develops six policies towards the 
migration of children. One of UNICEF�s policies is to end the detention of 
children seeking refugee status or migrating, as they may risk themselves 
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encountering violence in the IDCs (UNICEF 2017). Moreover, UNICEF 
suggests that it is best to keep families together with their children in 
communities, notably where children �nd themselves friendly to live in. 
More importantly, access to healthcare and other social services must be 
exercised by children and their families. UNICEF (2017) further explains 
one last point to help end children being detained, which is to call for 
public opinion to demand the termination of IDCs.

2.2	Regional framework

In comparison, the Asia-Paci�c region does not have a regional system for 
human rights protection. However, there has been some developments 
in the sub-region of South East Asia. In 2009, the Association of South 
East Asian Nations (ASEAN) established the ASEAN Intergovernmental 
Commission on Human Rights (AICHR), the �rst of its kind in the 
region. The Commission in 2012 successfully drafted the ASEAN Human 
Rights Declaration, which was adopted by the ten ASEAN member states. 
Despite its non-binding nature, the Declaration in article 12 stipulates the 
importance of protecting people from deprivation of liberty. Furthermore, 
article 16 recognises everyone�s right to seek and receive asylum. Similarly, 
the ASEAN Commission on the Promotion and Protection of the Rights of 
Women and Children (ACWC) was established in 2010 in order to uphold 
the rights of women and children as guaranteed in the Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW) and 
CRC (both of which are rati�ed by all member nations of the ASEAN). 
The sixth thematic area of the ACWC Work Plan 2016-2020 concerns 
migrant children and children in the juvenile justice system. The Work 
Plan also urges its relevant strategic measures for the ASEAN Socio-
Cultural Community Blueprint 2025 to reduce barriers of quality care and 
support. Furthermore, it aims to strengthen the protection and promotion 
of human rights as well as the social protection of children living in at-risk 
areas (ACWC 2018).

2.2.1	 ASEAN Declaration on the Rights of Children in the Context of 
Migration

ASEAN member states expressed their commitment to protecting 
children�s rights by unanimously adopting the Declaration on the Rights 
of Children in the Context of Migration during the 35th ASEAN Summit 
in Thailand (November 2019). The Declaration seeks to ensure the rights 
of children by acknowledging the need for protection of all children, 
including refugee and asylum-seeking children, while also emphasising 
the importance of ensuring their access to basic services. Additionally, 
it accepts the necessity of establishing alternatives to detention so as to 
secure the best interests of children. This Declaration thus reaf�rms the 
responsibility of states to adopt relevant laws and policies that ensure, 
within a migration context, that state practices adhere to the best interests 
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principle as a primary consideration (UNICEF 2019). However, a number 
of member states issued reservations, citing principles of non-interference 
in internal affairs of the member states as a priority.

3	 Unpleasant truth

CRC is considered the most successful human rights treaty as it has the 
most rati�cations. However, it lacks clarity when dealing with issues 
associated with refugee children and child asylum seekers. Although CRC 
emphasises the rights of children to seek asylum, states mostly adopt 
restrictive domestic laws and policies that apply to the unauthorised arrival 
of accompanied and unaccompanied children, which is inconsistent with 
the Convention. IDCs have been used as places to detain children who 
are on the move as refugees or asylum seekers with their parents or 
families. The detention of children for migration-related reasons is not 
in their best interests and should never be an option for any state. The 
Global Study suggests that states must apply non-custodial solutions that 
prioritise the child�s best interests (Nowak 2019). However, each year at 
least 330�000 children are detained in 77 states due to migratory reasons 
(Nowak 2019). According to the Global Study (2019), it is found that Lao 
People�s Democratic Republic is the only member country of the ASEAN 
where children are not detained. There is no reliable data illustrating the 
accumulating number of detained children for migration-related reasons 
in the ASEAN. However, Indonesia was recorded as a country where as 
many as 982 children are detained as a result of migration (Nowak 2019). 
These children live in places where not only facilities and conditions are 
sub-standard, but fundamental rights are also taken away. Given these 
factors, children in IDCs remain in highly-vulnerable situations where 
they run the risk of being abused and exploited. 

The examples of Indonesia, Malaysia and Thailand provide an 
opportunity to consider how different national contexts impact children 
in detention centres. Additionally, it helps to understand how national 
security considerations impact a country�s obligation to respect, protect 
and ful�l the rights of all children within its territory � regardless of their 
status.

3.1	Case study: Detained children in Indonesia 

Indonesia is a prominent transit hub for refugees and asylum seekers 
�eeing from Asia, particularly from Afghanistan, Myanmar, Iraq, Somalia 
and Sri Lanka. Children with their families and unaccompanied minors 
stay in Indonesia either before their third country resettlement or their 
arduous and expensive journey by boat to Australia. Yet, when arriving 
in Indonesia they also run the risk of being detained. As of 2016, there 
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are 1�602 migrant children who were kept in IDCs in Indonesia (Save the 
Children 2017).

The implementation of restrictive immigration policies and activities 
is noteworthy in the case of Indonesia. The government does not regard 
refugee children and child asylum seekers (both accompanied and 
unaccompanied) as legal in their territory. Under Indonesian domestic 
law, refugees and asylum seekers are subjected to the 2011 Immigration 
Law. Interestingly, this law makes no distinction between refugees/asylum 
seekers and other types of foreigners entering the country. The Indonesian 
Immigration Law allows immigration detention for up to 10 years without 
judicial review, but this law makes no concessions for children (Human 
Rights Watch 2013). The law justi�es the government�s duty to provide 
immigration services, enforce the law and maintain state security, thereby 
indicating that the state has no political will and commitment to the 
protection of these marginalised groups in their territory. The government 
tries to discourage newcomers by setting high entry requirements rather 
than expanding the protection to refugee children and child asylum 
seekers living in its territory. In 2016, President Joko Widodo signed 
President Regulation 125 on the Treatment of Refugees and Asylum Seekers 
(Missbach et al 2018). The regulation urges provincial administrations 
across Indonesia to provide temporary accommodation for asylum 
seekers and refugees while they wait for their resettlement requests to be 
processed by the UNHCR. Yet, uncertainty remains as to Indonesia�s long-
term commitment to its responsibility towards the protection of children.

Indonesia introduced a more tolerant practice towards refugee children 
and child asylum seekers, which allows them to stay temporarily while 
waiting for their papers to be processed by the UNHCR. However, they 
are not allowed to work, travel or study while in Indonesia (Missbach 
2014). On the other hand, non-citizens who enter and reside in Indonesia 
without valid documents, thereby violating Indonesian law, will be placed 
in one of the 12 IDCs across the country. These centres are referred to as 
temporary shelters by government of�cials (Human Rights Watch 2013; 
Missbach et al 2018). Law enforcement of�cials only see �the irregularity 
and clandestine nature of migrants� mobility and movement� (Missbach 
2015: 64). In this regard, the objective of the immigration law is to 
�immobilise illegalised travellers� (Weber & Pickering 2011: 17). Schuster 
and Majidi describe immigration detention as one effective means for 
�rendering undesirable people immobile� (Schuster & Majidi 2013: 222). 
When arrested, migrant children will be sent to the IDCs. The authorities 
often argue that detention is not considered a punishment but rather as a 
�means of protection� since they can ensure that detainees are given access 
to international organisations (Missbach 2015: 74-75).
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Although detaining migrant children is very costly and has a harmful 
impact on children�s well-being, Indonesia continues to maintain this 
practice. Political and diplomatic pressure from destination countries 
lead transit states to intensify law enforcement and to crack down on 
clandestine border entry and exit (Missbach 2015: 154). Destination 
countries provide �nancial support and put pressure diplomatically on 
transit countries to �control their borders and detain transit migrants� 
(Kimball 2007: 39). The diplomatic pressure includes cash distribution, 
aid programmes, training programmes and capacity-building equipment 
(Nethery, Rafferty-Brown & Taylor 2013). The Australian government, 
for example, pressures Indonesia to detain transit migrant children. It 
has been in Australia�s political interests, as a �nal destination country, 
to encourage the development and fund the expansion of the Indonesian 
immigration detention system (Nethery, Rafferty-Brown & Taylor 2013).

The geographic dimensions and extremely long coast line make it 
dif�cult for Indonesia to control its borders and requires both �nancial 
and human resources (Missbach 2015). Indonesian authorities rely on 
information about the suspected irregular migrant movements from 
overseas sources, such as the Australian Federal Police (AFP) and the 
Australian Maritime Safety Authority (AMSA) (Missbach 2015: 72). 
Australia also funds Indonesian of�cers to intercept refugees who want 
to enter Australia by boat as well as providing surveillance equipment 
and vehicles, supporting police, patrol boats, and fuel costs (Missbach 
2015). For example, in 2008 the Australian government provided AUD 
$7,9 million to further develop Indonesia�s border movement alert system 
(CEKAL) which would improve the detection of people of concern and 
help prevent people-smuggling and irregular migration (Missbach 2015).

The Australian government also funded the International Organisation 
for Migration (IOM) in Jakarta to sustain the organisation�s activities. 
Since 2001 the Australian government has provided AUD 338 million 
to IOM under the Regional Cooperation Agreement, which includes 
providing care for detainees, community housing facilities and training 
for local authorities (Missbach 2018). In March 2018, when the Australian 
government announced the reduction of the fund, approximately 
1� 600 refugees, including children, were released from the Indonesian  
immigration detention centres (Missbach 2018).

Over these past years, children arriving in Indonesia with their parents 
or alone without valid proof of documents have been put in detention 
centres where there is no special assistance for unaccompanied children 
(Missbach et al 2018). As a result, these children are discriminated against 
based on their nationality and ethnicity, primarily for political and security 
reasons. According to the laws, detained children could be subjected to 
unlawful, arbitrary detention and can be arrested inde�nitely without 
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proper access to the court. In practice, arrested migrant children are not 
even treated the same as criminals because they are detained without 
judicial review or bail, and often for an unspeci�ed period of time. In 
Indonesia, there is no independent complaints mechanism for detainees 
to access and no system to check whether of�cers at the centres adhered to 
the regulations for the child�s best interests. Children are usually kept with 
their families in the immigration detention centres, while unaccompanied 
minors are hosted in the same facilities as adult men (Missbach 2015). 
In Indonesian IDCs the conditions are poor. Children are exposed to the 
risk of abuse and violence, which can eventually lead to stress disorders 
or depression (HRW 2013). Such prolonged and inde�nite immigration 
detention, therefore, can cause severe problems for children.

3.2	Case study: Detained children in Malaysia

As of June 2020 there were 177� 940 refugees and asylum seekers in 
Malaysia (UNHCR 2020). This �gure re�ects the fact that Malaysia serves 
as one of the key host, transit and destination countries in Southeast Asia. 
The above �gure includes many Rohingyas escaping genocide, Pakistanis 
�eeing religious persecution, and Yemenis seeking safety from war. Among 
these, 46�370 are children below the age of 18 years (UNHCR 2020), who 
are either accompanied by their parents or on their own, and face the 
prospect of inde�nite detention after having made a dangerous journey. 
The non-rati�cation of the Refugee Convention and its Protocol, the lack 
of domestic legal framework, and restrictive policies have allowed the 
Malaysian government to treat undocumented migrants, including refugees 
and asylum seekers, as �illegal� and subsequently subject them to criminal 
prosecution. According to Nah, Malaysia uses IDCs extensively as an 
integral part of migration management and justi�es it on national-security 
grounds (Nah 2015: 125). Individuals without documents are detained for 
investigation to determine a course of action, and are subjected to physical 
punishment to discourage them from returning to Malaysia.

Arbitrary immigration regulations and regressive practices have 
exacerbated the vulnerabilities of the refugee and migrant population. 
The Malaysian Government Immigration Regulations (1963-1959) permit 
the arrest and detention of any person understood to have entered the 
country unlawfully for up to 30 days without trial under the Criminal 
Procedure Code (SUARAM 2008). These persons can face judicial caning, 
incarceration for up to �ve years, �nes of up to 10�000 ringgit and even 
deportation, as per the Malaysia Immigration Act. Although courts have 
prohibited judicial caning, the measure is still actively being used by the 
immigration of�cers (Amnesty International 2020). The Act also employs 
a �prohibitive� category for undocumented immigrants, which does not 
clarify children�s status. In the absence of legal protection, all refugee 
children are treated similarly to other �illegal� immigrants. 
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Since refugee and asylum-seeking children in Malaysia have no legal 
documents, they are likely to be arrested and detained for extended periods 
of time without bail. Undocumented individuals, including children, 
making �illegal� entry can spend lengthy periods in custody before being 
transferred to one of the 13 IDCs in Malaysia. The lack of alternative 
facilities for children also results in them being held in the IDCs. In fact, 
there were 647 children in the IDCs in Malaysia in 2016 (Save the Children 
2017). The number is said to have decreased since 2013, but this has been 
attributed to the resettlement programme, particularly in the United States 
(UNHCR 2017).

The Malaysian government also places strict limits on the judicial review 
of immigration-related decisions, including those relating to detentions 
(Nah 2015: 125). Once arrested, individuals have no right to contact 
anyone outside for up to 14 days, including the UNHRC. Moreover, there 
is a long wait for the investigation of detention cases relating to children, 
sometimes leading to inde�nite detention (Malaysiakini 2019a). The 
denial of the right to be heard violates the right to an effective remedy and 
fair trial. Similarly, miscommunication and a lack of coordination between 
different immigration units have also been reported to obstruct cases 
relating to children in detention resulting in children�s extended detention 
(Malaysiakini 2019b). Moreover, cases that are not heard are usually those 
regarding the deportation of children to their countries of origin. This, 
however, can create problems in relation to refugee children or children 
whose parents cannot be traced.

Part of the problem lies in Malaysia�s selective application of its own laws. 
For example, although Malaysia has a zero-reject policy regarding the right 
to education, children under detention have no access to formal education 
and rely on inadequate educational facilities (APRRN 2019). These children 
are also barred from receiving public education as the government does 
not recognise them due to a lack of documentation (Prathibhan & Hooi 
2019: 66). Although the Malaysian government considers all under the 
age of 18 as children and, therefore, is legally mandated to protect them 
from imprisonment, children are still detained with their parents in IDCs 
citing a lack of alternatives to detention. Although children below the age 
of 12 are kept in adult female facilities along with their mothers, once 
they reach the age of 13, they are placed in adult facilities according to 
their gender (Parthiban & Hooi 2019). This often results in children facing 
different kinds of abuses. 

Such treatment of children indicates that the government of Malaysia 
is looking at them merely from a security perspective, and is primarily 
interested in controlling the in�ux of undocumented people. It does not 
approach the situation from a rights perspective by providing effective 
remedies that are in the best interests of the child. Hundreds of children 
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have escaped war, hunger and other forms of violence only to end up 
detained in overcrowded facilities without nutritious food, clean water, 
proper health care and sanitation. These conditions can put children at 
risk of sexual abuse and violence (Reuters 2017). According to Arshad 
(2005), these incarcerated children face traumatic experiences, including 
severe depression, and are also subjected to physical abuse.

Another challenge has been the Malaysian government�s ability to 
sidestep its international commitments. For instance, despite having 
rati�ed CRC, its reservations on various articles of the Convention have 
permitted the detention of children without trial and judicial review 
for an extended period. The reservation on article 37, which protects 
children from cruel treatment and ensures their liberty (regardless of their 
citizenship status), has allowed the government to justify the detention of 
refugee children. According to Save the Children (2017), countries such 
as Malaysia cite the lack of this legal framework to justify their inactions in 
matters related to refugee children. Although Malaysia has no reservation 
on article 22 of CRC, which requires that state parties seek appropriate 
measures for children seeking refuge, their security-centric approach, a 
lack of legislation and incompatible administrative practices contradict 
their obligation to the Convention (UPR 2013). 

Malaysia also recognises several regional policies that protect refugees, 
such as the Bangkok Principles and the Bali Process, which provide 
guidelines for managing refugees and providing them with temporary 
shelter (Taylor 2018). As an ASEAN nation, Malaysia also adopted the 
ASEAN Declaration on the Rights of Children in the Context of Migration, 
which safeguards the rights of children. These declarations, however, 
are not effective when it comes to refugee children, since they are not 
legally binding and because ASEAN countries continue to emphasise 
non-interference. In fact, the Malaysian government has often projected 
the immigration crisis as an international issue that requires external 
interventions.

However, given the constraints on international organisations� role in 
the country, that framing appears more evasive than substantial. Consider, 
for example, the limited impact of the UNHCR, whose intervention often 
is essential for refugees and asylum seekers to stay outside of the detention 
centres. The UNHCR�s Refugee Status Determination (RSD) process 
provides people with either refugee or asylum-seeker cards, which are 
the only form of legal documentation for such individuals. As a result 
of UNHCR intervention, some unregistered asylum-seeking children have 
also been released from the detention centres. This, however, depends 
on the immigration of�cers� discretion (Nah 2015). In fact, it has often 
been reported that authorities have even con�scated or destroyed the POC 
cards and arrested their holders (Nah 2015). Meanwhile, the waiting time 
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for registration with the UNHCR is quite long, and especially dif�cult 
for children with undetermined nationality who remain in the IDCs 
inde�nitely, as there are no alternative spaces available (SUKA 2020).

The �cruel, inhumane and degrading situation� of children in detention 
centres is open to investigation by the law but, in practice, it often is at 
the discretion of the of�cer in charge (US Department of State 2018). The 
centres have substandard facilities that lead to harrowing living conditions 
but it is dif�cult to assess the situation and hold the government accountable 
� especially because there are no monitoring mechanisms and access to 
oversee that these IDCs are controlled (APRRN 2018). Since August 2019 
the government has barred even the UNHCR from accessing the detention 
centres (UNHCR 2019). This failure of the Malaysian government to treat 
the situation of refugees as a domestic concern, and instead frame it as a 
global problem over which they have no control, continues to make the 
problem intractable (Parthiban & Hooi 2019). 

The country�s own internal politics have also in recent times shaped and 
in�uenced the fate of undocumented children. Despite some momentum 
in the direction of reforms in the past, as seen in the election manifesto 
of Pakatan Harapan, the former ruling party which pledged to ratify core 
international human rights treaties (Human Rights Watch 2019), recent 
developments have been of concern. The incumbent government, which is 
pre-dominantly Malay-Muslim, has changed its policies regarding refugees 
(The Diplomat 2020). Top government of�cials have openly claimed that the 
Rohingya, the largest refugee population in Malaysia, are illegal immigrants 
with no rights in the country (The Star 2020). In fact, the Malaysian 
government has declined to accept several incoming boats with hundreds 
of refugees. Moreover, under the recently-initiated Movement Control 
Order (MCO), intended for COVID-19 control, many refugees, including 
women and children, have been detained (The New Humanitarian 2020). 
According to some research, as a result of securitisation of the refugees 
by the government, the Malaysian public also perceives the presence of 
refugees as threatening (Zainuddin & Duasa 2012). This has led to an 
increase in hate speech and xenophobic attitudes towards the Rohingya 
people, especially online (Bangkok Post 2020). In the absence of a changed 
political and social climate, which is aided by systemic policy reforms, it is 
unlikely that there will be a signi�cant overhaul in Malaysia�s treatment of 
children of undocumented origin. 

3.3		 Case study: Detained children in Thailand 

Thailand is one of the major transit and destination countries for human 
mobility, ranging from refugees and asylum seekers to migrant workers. 
However, the country has an infamous reputation in relation to the 
detention of an uncon�rmed number of refugee children and child asylum 
seekers in its IDCs (Save the Children 2013). These children, regardless 
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of whether they are accompanying their families or travelling alone, are 
subjected to the deprivation of liberty as a result of arbitrary arrests and 
detention sanctioned by the state. As a signatory state to CRC, Thailand 
has an obligation to ensure the best interests of the child as primary 
consideration � as informed by the aforementioned articles 3(1) and 
37(b). Moreover, for those cases where children arrive for migration-
related reasons, research suggests that detention is never in the best 
interests of the child (Nowak 2019: 12). Yet, Thailand has been reluctant 
to withdraw its reservation to article 22, which ensures legal protection 
and humanitarian assistance to refugee children and child asylum seekers. 
Even though Thailand legislated the Child Protection Act in 2003, none of 
its clauses addresses the protection of refugee children and child asylum 
seekers. Since Thailand has failed to apply international standards to its 
legal and practical measures, children in this category remain marginalised 
and vulnerable to a multitude of human rights violations. 

Refugees and asylum seekers normally arrive in Thailand as tourists 
with proper identi�cation documents. However, when their visas expire, 
they are considered illegal migrants and according to the 1979 Immigration 
Act (Harkins 2019: 19) they can be taken to court after arrest. Due to the 
absence of a legal framework for dealing with refugees and asylum seekers, 
Thailand follows customary international norms on non-refoulement.1 As 
soon as refugees and asylum seekers fail to pay �nes, they are immediately 
detained in IDCs (Save the Children 2017: 27-28). For example, in 
October 2017 Thai police raided several residences in Bangkok that 
housed Pakistani and Somali asylum seekers (Fortify Rights 2017). After 
the raid, all these persons were placed in immigration detention centres. 
A total of 35 individuals were arrested, 19 of whom were children. Many 
were in possession of the so-called �person of concern� document issued by 
the United Nations High Commissioner for Refugees, but the authorities 
con�scated each document. Consequently, some of them had to go to 
court and wait for bail (Fortify Rights 2017; Fortify Rights 2019: 2).

When admitted to the immigration detention centres, all children 
receive criminal records as they are regarded as illegal migrants (Surapong 
Kongchantuk et al: 41). According to the Immigration Bureau of Thailand, 
there are 14 IDCs located nationwide (Immigration Bureau of Thailand 
2010). Suan Phlu immigration detention centre is the largest detention 
centre in Bangkok. It is designed for long-term detainees, while they 
wait for the UNHCR documentation (Human Rights Watch 2014). The 
Bangkok centre is small and designed as a short-term detention centre, 
although many detainees routinely spend up to four to �ve years there 

1	 The principle of non-refoulement guarantees that no one should be returned to a 
country where they would face torture, cruel, inhuman or degrading treatment or 
punishment and other irreparable harm. It is applied to all types of migrants. See UN 
OHCHR (2018).
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(Save the Children 2017: 29-30). The number of children detained in 
Thai IDCs remain uncon�rmed. Some reports �nd that 49 children were 
detained in the Thai IDCs in December 2015, while the number decreased 
to 43 at the end of 2016 (Save the Children 2017: 1). It is also reported 
that 38 and 113 children were out on bail in 2015 and 2016 respectively 
(Save the Children 2017: 64). However, it is also acknowledged that these 
numbers do not capture the true extent of the situation. In reality, the 
number of children deprived of liberty is signi�cantly higher. 

Immigration detention centres are overcrowded, thus forcing children 
to stay in sub-standard living facilities and conditions. They cannot be 
released, unless their cases are clari�ed and/or overstay �nes are paid (Save 
the Children 2017: 30). According to article 28 of CRC, children have 
the right to education regardless of any circumstances. However, children 
in IDCs are denied this fundamental right (Human Rights Watch 2014). 
Furthermore, based on the Immigration Bureau Order 148/2010, children 
older than 12 years are routinely separated from their parents against their 
will � an act that stands in direct violation of article 9 of CRC. They are 
allowed to meet one another only once a week (Surapong Kongchantuk et 
al 2013: 40). In provincial immigration detention centres, all are detained 
according to gender (Mekong Migration Network and Asian Migrant 
Centre 2008: 130). Moreover, children in Thai IDCs particularly face 
dif�culties with nutrition and healthcare accessibility due to their family�s 
lack of resources (Human Rights Watch 2014). In terms of recreational 
facilities, it is impossible for the provincial IDCs to provide such spaces for 
young children. The only centre that offers such facilities is the Bangkok 
centre (Save the Children 2017: 31). Finally, freedom of religion or belief 
among children also becomes problematic, since they �nd it dif�cult 
to practise their religion in the centres (Surapong Kongchantuk et al  
2013: 3).

These are only a few reasons why Thailand has failed to uphold its 
international obligations regarding the best interests of children in IDCs 
� a fact that has many implications, especially when considering legal, 
administrative, and socio-political factors. First, Thailand does not 
legally recognise the status of refugees, regardless of age. Additionally, 
Thailand is not a signatory state to the 1951 Refugee Convention and 
its Protocol (UNHRC 2020). Consequently, refugee rights and liberties 
are not guaranteed, while the government is undeterred from delivering 
refugees back to their countries of origin after a national veri�cation 
process (Surapong Kongchantuk et al 2013). In order to describe the 
legal status of refugees in Thailand, the term �refugee� has also been legally 
abandoned in favour of the term �displaced persons or persons who are 
�eeing from wars�. The Operation Centre for Displaced Persons (OCDP) 
under the Ministry of Interior was established in 1975 in order to respond 
to the in�ux of one million displaced persons escaping from unrest in 
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Thailand�s neighbouring states, including Myanmar, Lao PDR, Cambodia 
and Vietnam. There are approximately 100�000 displaced persons in the 
camps along the Thailand-Myanmar border. In general, the conditions 
in these camps are relatively suitable. Yet beyond these camps, refugee 
children and child asylum seekers can be arrested and detained in 13 
small detention centres across the country which are far worse and do not 
consider the best interests of the children, as stipulated in article 3 of CRC 
(Surapong Kongchantuk et al 2013). Currently, the Immigration Bureau 
of Thailand investigates, arrests and detains immigrants, including adult 
and child refugees and asylum seekers, instead of the OCDP. Moreover, 
Thailand�s relevant laws to cope with the best interests of children in IDCs 
are not up to date. For instance, the Immigration Act BE 2522, enacted 
since 1979, is still in force, despite the fact that the current situation is so 
different. The Child Protection Act BE 2546, enacted in 2003, also needs 
reform as the existing law does not speci�cally refer to �refugee children� 
and �child asylum seekers�. Finally, the Child and Youth Development 
Promotion Act BE 2550 (legalised since 2007) lacked any meaningful 
youth participation during the drafting process. This Act was intended to 
showcase Thailand�s pathway to the ASEAN Socio-Cultural Community 
in child and youth protection (Aek Wonganat et al 2014). Thailand also 
joined other UN member states in adopting the Global Compact for Safe, 
Orderly and Regular Migration (GCM) and Global Compact on Refugees 
(GCR) in 2018 under the 2016 New York Declaration for Refugees and 
Migrants (Puttanee Kangkun 2019). All these documents highlight the 
need to consider the best interests of the child when identifying alternatives 
to detention (UNGA 2018: 11).

Second, the administrative process is also inadequate when it comes to 
children detained in a migratory context. Building new IDCs in Bangkok 
and other provinces to accommodate more refugees and asylum seekers 
stands in direct contradiction to the country�s refusal to recognise and 
accept refugee status (Immigration Bureau of Thailand 2010). Therefore, 
new facilities that could provide family spaces for refugee children or child 
asylum seekers to stay with their parents or relatives are impossible. In 
recent years, Thailand has found many refugees and asylum seekers who 
are Uyghurs of China, Rohingyas of Myanmar, and Africans travelling 
with children (Human Rights Watch 2014; The Nation Thailand 2019). 
As both a transit and destination country, Thailand has unfortunately 
deported many of these to their countries of origin or pushed them away 
to third countries (Reuters and DPA 2015). Refouling refugee children and 
child asylum seekers to their original countries would inevitably risk their 
lives and expose them to harsh punishment and violence. To some extent, 
the states involved regard deportation as an advantage. On the one hand, 
Thailand is able to reduce the budget required to care for refugees. On the 
other hand, China and Myanmar are pleased to prosecute these people 
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(APF 2013). Sadly, refugee children and child asylum seekers are victims 
of this cycle.

Third, apart from the legal context, Thailand has never accepted 
and would never accept refugees as part of its socio-political concerns. 
The country has interpreted refugees and asylum seekers as threats to 
national security (Yonradee Wangcharoenpaisan 2017). Unlike refugees, 
this highly developing country has a more open door policy towards 
migrant workers from its neighbouring countries. This, in fact, has led 
to a high volume of undocumented workers to cross Thai borders, who 
ended up working in the �shing and seafood processing industry, into 
which Thais do not wish to be recruited. However, after the military junta 
had taken over the administration and started to crack down on �illegal� 
migrants, these undocumented workers are registered and documented 
(Harkins 2019). The combination of globalisation and Thai conservatism 
has played a major role in shaping this national mindset. As a result, 
those who come from Islamic countries are more likely to receive unfair 
treatment, including refugee children and child asylum seekers. Fears and 
worries shape the state to either deport or detain. More importantly, the 
Thai National Human Rights Commission (NHRC) is weak. It does not 
occupy a strong position from where it would be able to exercise pressure 
on other state authorities. It can only provide useful recommendations 
(National Human Rights Commission Thailand 2020). As a result, the 
best interests of refugee children and child asylum seekers in IDCs are not 
emphasised well.

Thai state authorities unfortunately do not fully understand what 
appropriate treatment of refugee children and child asylum seekers 
entails. However, they do understand that articles 9(1), 9(3), 9(4) and 
14(2) of CRC require refugee children and child asylum seekers to stay 
with their families. However, in practice the interpretation of these articles 
results in a blanket approach, where authorities detain entire families, 
including children, together in the same cell (Surapong Kongchantuk 
2013). Consequently, refugee children and child asylum seekers often 
�nd themselves in overcrowded immigration detention centres lacking 
proper child-friendly facilities. In addition, there are not enough female 
of�cers to take care of girls, despite the fact that this need is emphasised 
in article 3(3) of CRC. The situation is even worse for refugee children 
or child asylum seekers who arrive in Thailand alone. In most cases, 
they are simply treated as adults. As a result, many children are placed in 
vulnerable situations where they receive threats or inappropriate advances 
from adults. This is in direct violation of article 36 of CRC and illustrates 
the lack of understanding by Thai state authorities as to the extent of their 
international obligations with regard to the best interests of children under 
their care.
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Nowadays, various non-state actors, such as the International 
Organisation for Migration�s day-care centre, work with Thai authorities 
to provide necessary assistance to children in detention. Likewise, some 
non-governmental organisations (NGOs) run fundraising programmes to 
help children who need funds for bail. Unfortunately, problems persist at 
the level of implementation. In January 2019 the Thai government signed 
a Memorandum of Understanding (MoU) with seven other NGOs on the 
Determination of Measures and Approaches Alternative to Detention of 
Children in Immigration Detention Centres. This MoU not only protects 
children from being detained, but also urges the Thai government to 
implement standardised measures that would ensure the best interests of 
the child. This includes, for example, family reuni�cation and privately-
operated shelters (Human Rights Watch 2019). Although the MoU 
stipulates that mothers should receive bail with their children, it fails to 
do the same for fathers with children. It therefore falls short of completely 
ful�lling the requirements set out by article 9 of CRC on the separation 
from parents (Fortify Rights 2019: 1). Refugee children and child asylum 
seekers in Thailand continue to be routinely deprived of their liberty and 
encounter many violations of their rights along the way.

4	 Re�ection on the regional situation of migrant children in 
detention

4.1	Similarities and differences among the three countries

Indonesia, Malaysia and Thailand are the three countries in the ASEAN 
region with the highest number of refugees and asylum seekers. Despite 
serving as transit countries, none of these states has rati�ed the Refugee 
Convention and its Optional Protocol. According to Prathiaban and Hooi 
(2019), countries such as Malaysia avoid rati�cation of the UN Refugee 
Convention and its Optional Protocol as they believe that it will lead 
directly to an in�ux of refugees. Moreover, all three countries perceive 
refugees and asylum seekers as a burden to society while also presenting 
them as a threat to state security � the latter being one of the main 
justi�cations the three states use to detain children (Prathiban & Hooi 
2019). As a result, refugee children are exposed to ill-treatment in these 
transit countries. In Indonesia, for example, the negative attitude of its 
citizens towards refugees also has a strong impact on the state�s policies 
on children arriving in the country. All three countries lack the required 
domestic laws and policies to protect refugee children. Signi�cantly also, 
none of the countries selected for this study make any distinction between 
refugees/asylum seekers and the broader category of irregular migrants. 

Southeast Asian nations mostly regard refugees as an international 
rather than a domestic issue and, therefore, expect international 
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organisations to shoulder the responsibility of the refugee population. 
They therefore view it as an external issue that requires mainly external 
collaboration with international organisations such as IOM and UNHCR. 
Even when such collaborations are in place, limited funding has hindered 
the effectiveness of many international organisations to of�cially process 
refugee children and child asylum seekers. Other times, the functions of 
these organisations are impeded by laws as in the case of Malaysia where 
organisations including the UNHCR are denied access to the detention 
centres, thus severely impacting the availability of data on the children as 
well as the situation of the detention centres. In some extreme cases, this 
has led refugees to request local authorities to detain them as otherwise 
they would be left out on the street without any shelter. As a result, 
children are placed in these centres with their guardians. The governments 
of Indonesia and Malaysia have been dealing with the crisis in a more 
rigid way. Children and their families are allowed to stay in the country. 
However, they are placed in harsh detention centres while waiting for their 
resettlement requests. On the other hand, Thailand is in a better position 
to provide friendlier accommodation for children by allowing them to stay 
with their mothers and by allowing them to stay in alternative camps with 
their families.

ASEAN member states are more committed to safeguarding principles 
of non-interference in member states� domestic matters and consensus 
in policy decision making (Nethery & Louhnan 2019). Jetschke (2019) 
similarly argues that ASEAN has a long history of following the norm 
of non-interference in domestic affairs and state sovereignty. While the 
ASEAN Declaration of Human Rights and the ASEAN Declaration on the 
Rights of Children in the Context of Migration stress the rights of refugee 
children, both are non-binding documents (Petcharamesree 2015). This 
gives governments the opportunity to bypass the issues altogether or 
to reach a bilateral agreement rather than committing to build effective 
regional mechanisms. Therefore, there is no guarantee of upholding the 
human rights principles, leaving no regional protection mechanism to 
deal speci�cally with issues related to refugee children and child asylum 
seekers. In fact, although the AICHR was established to promote and 
protect human rights in the region, its terms of reference do �not include 
the powers of investigation, monitoring or enforcement, or any rights 
catalogue� (International IDEA 2014), thus limiting its effectiveness. A 
prevailing non-binding framework as well as a lack of regional commitment 
to address the problems highlighted in this article have further led to an 
absence of any monitoring mechanism to ensure the protection of refugee 
children. In essence therefore, while the regional mechanism recognises 
the declarations, it has not moved effectively towards implementation 
(Hara 2019).
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4.2	Understanding children deprived of liberty in the context of 
migration

The decision of governments to adopt migration policies that penalise 
undocumented migrants are driven by complex geopolitical reasons as 
well as con�icts over resources. Additionally, the role of the media, public 
perception and inadequate information about refugees also in�uence the 
way governments react � particularly with regard to children who are in 
a more vulnerable position. As mentioned, states generally regard non-
nationals as a risk to their security. Governing policies thus tend to control 
non-nationals with strict immigration laws. Additionally, countries are 
inclined to adopt restrictive systems, which introduce mandatory and/
or inde�nite detention as a deterrent dissuading potential refugees and 
asylum seekers from entering their territories in the �rst place. Laws 
and policies of the transit countries create a climate where the detention 
of refugee children and child asylum seekers (both accompanied and 
unaccompanied) is the �rst and only option available. Although CRC 
emphasises that detention centres do not serve the child�s best interests, 
children are routinely detained � and then also for extended periods.

The chance of refugee children and their families �nding resettlement 
is almost impossible. Signatories of the Refugee Convention, such as 
Australia, several European countries as well as the United States, have 
imposed highly-restrictive procedures for entry while signi�cantly 
reducing the number of people being granted refugee status. This has halted 
international progress on migration and human rights. On the other hand, 
in Southeast Asian transit countries, non-state actors (for instance, local 
NGOs and international organisations such as UNHCR and IOM) have 
become the primary duty bearers towards refugees. However, the attitude 
of Southeast Asian governments towards refugees has had negative impacts 
on the ability of international and local NGOs to be effective and they 
often work as outsiders. This is primarily due to the fact that they perceive 
refugees largely as a national threat. In addition, governments remain 
reluctant to work with international NGOs, while local organisations are 
kept out of the discussion entirely. This of course presents a signi�cant 
barrier (Prathiban & Hooi 2019: 74). Moreover, the situation is further 
exacerbated by the position of the UN and international organisations 
which are either unwilling or unable to challenge the immigration policies 
of these governments that were crafted with national security in mind, and 
this further erodes the accountability of these governments.

State authorities usually refer to article 9 of CRC to argue that, by 
and large, it is in the child�s best interests to remain with their parents in 
detention. Such an argument is, however, not correct because a proper 
consideration of the child�s best interests does not seek to trade off rights 
against one another when they in fact are compatible (Human Rights and 
Equal Opportunity Commission 2004). Family unity, which is considered 
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a critical and integral right under CRC, cannot be used by states to justify 
decisions to detain children. Nevertheless, states are willing to disregard 
a child�s right only to be detained as a last resort, arguing that maintaining 
the right to family unity is in the child�s best interests (Human Rights and 
Equal Opportunity Commission 2004). In reality, however, this argument 
bears little practical relevance. Children are likely to be arrested and 
placed in IDCs for the same reason as their parents � they are, for example, 
often arrested upon arrival or shortly thereafter simply for having no valid 
documents (Human Rights and Equal Opportunity Commission 2004: 
163-164). This further implies that governments have no other options 
available. The recently-published UN Global Study on children deprived of 
liberty insists, however, that there are always alternatives to detention and 
in the case of �purely migration related reasons� the detention of children is 
to be prohibited (Nowak 2019: 7). The immigration detention of children 
is in clear violation of international human rights law since, in effect, states 
use detention as a means of punishment for the mere act of seeking asylum. 
As such, the domestic laws and current practices of these countries do 
not address the particular vulnerabilities of asylum-seeking children, nor 
do they afford them any special assistance and protection. Consequently, 
children remain in detention, where they are abused, both physically and 
mentally. In this regard, unaccompanied children are also placed in violent 
and exploitative situations, since they are often detained with random 
adults. It has even been found that of�cers routinely abuse and violate 
the rights of these vulnerable children. Such instances, however, are rarely 
properly investigated. What is more, without a legal guardian and/or 
special assistance from the state, unaccompanied children end up being 
detained inde�nitely. 

5	 Conclusion 

The world is facing a global refugee crisis. Political, domestic and 
international agendas have cost children their rights and their freedom. 
Detaining children is no different from locking away their futures and 
their talents. For refugee children, �eeing to different countries to seek 
asylum is never their choice. It is their only option. In the hope of �nding a 
better future, children undergo an arduous journey only to be inde�nitely 
detained in either a transit country or in their destination country. With 
their futures uncertain, these children are locked up in a place that can never 
be called home. Most of us are lucky enough to take our rights for granted, 
yet refugee children are not only at risk of being placed in detention, but 
also risk their fundamental rights being jeopardised. Children risk, for 
example, being tortured as well as mistreated by state actors, while forced 
to live in inhumane conditions. It therefore is crucial that states establish 
and improve right-based monitoring mechanisms to ensure that they 
comply with their obligations. Effective coordination between countries of 
origin, transit and destination paired with close cooperation with non-state 
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actors are key components for adequately protecting children and, thus, 
is much needed in countries such as Indonesia, Malaysia and Thailand. 

While the three countries will not be signing the Refugee Convention 
any time soon, these countries remain subject to their obligations under 
international agreements and particularly to abide by CRC and protect 
refugee children and child asylum seekers. The state has the right to protect 
its borders, yet the concept of state sovereignty is not an absolute right. 
The states need to ensure their obligation to protect all children regardless 
of their status in its jurisdiction and to ensure that they can enjoy the 
basic human rights that all nations have agreed to uphold by taking the 
national approach to respect the rights of children within the state territory. 
Children should not be criminalised due to migration-related issues. The 
state should end the detention of the children to ensure that no child is 
deprived of their liberty. Besides, human rights must be recognised as the 
obligation of the state, not only as a matter of the humanitarian response. 
It is essential to prohibit all border measures from being deemed unlawful 
or a disproportionate restriction or a containment of asylum-seeking 
people. Shared responsibility, effective coordination, communication, 
and collaboration among countries of origin or nationality, transit, and 
destination, as well as other non-state actors, are key essential components 
toward the protection of children and thus are much needed.
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Abstract: The UN Global Study on Children Deprived of Liberty outlines 
various pathways to detention in the contexts of armed con�icts and national 
security. A particular focus of this article falls on a comparative study between 
three case studies in the Arab region � notably Iraq & Syria (ISIS regions), 
Libya, and the Occupied Palestinian Territories (OPT). This comparative study 
is used in order to identify common problems as well as common good practices 
towards reaching a preliminary regional approach. With the defeat of ISIS, 
approximately 29�000 children have been detained in the northeast of Syria 
and in Iraq. Of those, only a limited number of children have been repatriated 
to their or their parents� countries of origin, highlighting the overall reluctance 
of states to repatriate jihadist �ghters for alleged security concerns. Detained 
children associated with ISIS are susceptible to radicalisation, aggravated 
socio-psychological harm and deprivation of the right to a normal childhood. 
The changing nature of armed con�ict from �traditional� wars to con�icts 
between non-state armed groups corresponds with an increase in the treatment 
of children as perpetrators rather than victims (especially in Libya). Children 
af�liated with terrorist groups are put to trial in circumstances that are 
contrary to international child justice standards. In the OPT, a high number of 
arrested children are mistreated, while they are also subjected to military courts 
and law. While states have the primary duty to prevent any potential security 
threats (including terrorism), protecting children from all types of violence is an 
obligation under international human rights law. Recognising the pressing need 
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international standards of justice for children in a way that promotes their 
rehabilitation and reintegration.
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1	 Introduction

Due to the political situation in the region, the Arab world has seen 
the rights of the child violated in many ways. Indeed, as soon as armed 
con�icts, civil wars and social unrests occur, children�s rights are often 
severely violated given their speci�c vulnerability when the state and law 
enforcement are absent in certain geographical areas. Moreover, under 
the conditions of armed con�ict or civil war, children can further be 
exploited as �ghters between different sects or imprisoned in camps. In 
these situations, children are often displaced with their families, which 
by extension also leads to the deprivation of other rights such as access to 
education and health. By using a comparative approach, this study focuses 
on three case studies so as to determine the best regional approaches for 
dealing with children deprived of liberty in the context of armed con�ict 
and national security. Israel and the Occupied Palestinian Territories (OPT) 
offer an exemplary case where children are being detained in the contexts 
of both armed con�ict and national security. The UN Global Study on 
Children Deprived of Liberty (UN Global Study) found that since the Israeli 
occupation of the West Bank in 1967, an estimated 46�512 Palestinian 
children have been arrested and detained by the Israeli military on alleged 
security grounds (Nowak 2019: 559). According to a 2018 report by the 
Military Court Watch, children held in military custody are continually 
subjected to widespread, systematic and institutionalised ill-treatment, 
including being arrested at night during military raids at their houses, 
where soldiers would tie, blindfold and transfer them to interrogation 
centres. In many cases arrested Palestinian children are transferred to 
prisons outside the West Bank, thus depriving them of their right to family 
contact. The report also provides that in 97 per cent of child detention 
cases in 2017, the children lived and were arrested in an area very close 
to illegal Israeli settlements in the West Bank, suggesting a systematic link 
between the two (Nowak 2019: 600). 

To introduce a second example, the deprivation of children�s liberty in 
Libya occurs in connection to armed con�ict in addition to the detention 
of migrants taking place for reasons of national security. Despite the 
complexity of the armed con�ict in Libya, where armed groups and militias 
hold considerable power, many European countries have struck deals with 
Libyan authorities to control the �ow of migrants from Africa to Europe. 
As a result, Libyan authorities arrest and move thousands of migrants to 
detention centres, detaining children in the same facilities as adults. These 
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detention centres reportedly are in extremely bad condition, resulting 
in people dying from a lack of food, clean water and basic medical care 
(Nowak 2019: 456).

A third example of deprivation of liberty in the context of an armed 
con�ict and on national security grounds is the detention of children 
associated with the Islamic State of Iraq and Syria (ISIS) in Iraq and Syria. 
It is estimated that approximately 35� 000 children were deprived of 
liberty in the context of armed con�ict in camps in both countries in early 
2019 (Nowak 2019: 568). Moreover, this estimation does not include 
the undocumented cases of children held in camps, military barracks, 
intelligence facilities, and other centres run by military or government-
aligned militias. 

The above cases illustrate grave violations of international humanitarian 
law relating to the protection that ought to be afforded to children in con�ict 
situations. In times of armed con�ict, children bene�t from the general 
protection provided to civilians not taking part in the hostilities, including 
the right to life, the prohibition of coercion, torture, collective punishment 
and reprisals (article 27-34 GCIV and article 75 API). Given the particular 
vulnerability of children, the Geneva Conventions of 1949 (GCIII and 
GCIV) and their Additional Protocols of 1977 (API-II) oblige the parties to 
the con�ict to provide children with special protection pertaining to the 
care and aid they require, including evacuation, assistance, identi�cation 
and family reuni�cation. 

Although international humanitarian law categorically prohibits the 
recruitment and participation of children below the age of 15 years in 
armed groups, children who do directly take part in the hostilities do 
not lose this special protection. Rather, child combatants are entitled to 
privileged treatment due to their age-speci�c status. Although Iraq, Syria 
and Palestine have all acceded to the Geneva Conventions and rati�ed 
their Additional Protocols (which Israel notably has not rati�ed), the legal 
vacuum that can exist during a con�ict, the enactment of emergency and 
anti-terrorism laws, and the general lack of child-friendly proceedings, 
especially in the military justice systems, all make children particularly 
vulnerable to ill-treatment and abuse. 

Therefore, the purpose of this article is to provide a snapshot of the 
situation of children deprived of liberty in the context of armed con�icts and 
for national security reasons in the Middle East and North Africa (MENA) 
region. A synthesis of the common legal, political and social frameworks 
that contribute to the violation of children�s rights, or alternatively provide 
children with age-appropriate special protections, will be drawn through 
the analysis of the three above-mentioned case studies in order to articulate 
an appropriate regional approach.
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2	 Methodology

This article utilises a comparative case study approach to conduct an 
analysis and synthesis of the similarities, differences and patterns of three 
cases where children have been deprived of liberty due to an armed con�ict 
or for national security reasons in the MENA region. The aim of this 
analysis is to understand which common social, legal, structural or policy 
factors in the MENA region render children vulnerable to a deprivation 
of their liberty or, alternatively, provide safeguards and protection to 
children. In so doing, the research will complement the initial �ndings of 
the UN Global Study and its chapters related to children in armed con�ict 
and children in national security situations by addressing the following 
research questions:

�	 To what extent do the responsible states in the selected three cases 
fail to ensure the protection of children from the deprivation of 
their liberty, as per the provisions of international law and national 
legislation?

�	 What are the main reasons causing children to be deprived of their 
liberty in the selected three cases?

�	 What best practices and recommendations could be proposed at the 
national level in each of the cases for overcoming these reasons?

�	 What best practices and recommendations could be proposed at the 
regional level for overcoming these reasons?

The MENA region is characterised by several protracted armed con�icts, 
including in Syria, Iraq, Libya, Yemen and in the Occupied Palestinian 
Territories. Although the region as a whole enjoys immense cultural 
diversity and richness, its states share certain commonalities in their 
political history and are situated in a distinct geopolitical reality that make 
their con�icts interlinked and thus useful to compare. For this reason, the 
armed con�icts and/or national security situations in Syria, Iraq, Libya 
and the OPT are selected for closer examination, based on their common 
features (for instance, the large-scale use of detention of children) and the 
accessibility of information (for instance, in the case of Yemen there is 
much less information available about children).

A qualitative multiple-case study methodology is employed for 
the research, to facilitate exploration of the research questions within 
the context of the examined phenomenon and using a variety of data 
sources. Such methodology is appropriate when it is necessary to cover 
the contextual conditions in the research due to their key relevance to 
the phenomenon under study (Baxter & Jack 2008: 544-545). The 
methodology also ensures that the issue is not explored through one 
lens, but rather through a variety of lenses, allowing for multiple facets 
of the phenomenon to be revealed and understood (Baxter & Jack 2008:  
544-545). Furthermore, the methodology is chosen because it is particularly 
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useful for evaluating the implications of existing laws and policies and for 
proposing future interventions that will have a positive impact.

After carefully exploring each of the cases, a comparison of the multiple 
cases will be made, in order to produce generalised knowledge about how 
and why particular programmes or policies that share common features 
have worked or failed to work. Selecting this approach stems from the 
assumption that despite the differing nature of con�icts and security 
situations, the three cases share enough common factors that allow for 
a production of generalisations that can be used as recommendations for 
regional mechanisms and policies. In order to facilitate the drawing of 
generalisations, the following conceptual framework will be used when 
analysing the cases:

Figure 1: Conceptual framework for analysing cases

The main information sources used for the research include the data 
produced as part of the UN Global Study, as well as papers written by 
other research institutions and reports produced by the United Nations 
(UN) and international non-governmental organisations (NGOs). The 
main research strategy involves desk research through an in-depth review 
of literature. Besides this, two key interviews were conducted, one with an 
expert from the of�ce of the UN Special Representative of the Secretary-
General for Children and Armed Con�ict and a second with an expert 
from Addameer for Prisoner Support and Human Rights Association 
in Ramallah, to verify the �ndings gathered from desk research. One 
limitation faced was a lack of �eld access, preventing the undertaking of 
interviews with experts from local NGOs on the Libyan and Iraqi/Syrian 
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case studies. However, interviews were conducted via zoom meetings to 
obtain the necessary information. 

3	 Legal framework

3.1	International legal framework 

International law and standards generally consider children taking part 
in armed con�icts as victims of these con�icts, rather than perpetrators. 
In fact, international law prioritises the demobilisation of child soldiers, 
providing them with the support and rehabilitation needed for them to be 
able to live normal lives as children again (ICRC 2010).

3.1.1	 International humanitarian law 

In war, children bene�t from the general protection of international 
humanitarian law (IHL) as civilians or combatants. There are also 
provisions recognising their particular vulnerability and needs in armed 
con�icts (ICRC 2010). Under the 1977 Additional Protocols to the 
Geneva Conventions, recruitment or participation in hostilities of children 
under the age of 15 years, by government or non-state armed groups, is 
prohibited (Additional Protocols 1977). Nevertheless, and in violation of 
IHL, a signi�cant number of children around the world are actively taking 
part in hostilities, or in providing forces or armed groups with assistance, 
such as in carrying supplies to them (ICRC 2010).  

State parties in an international armed con�ict are allowed to hold 
civilians, including children, in administrative detention only for actual 
security reasons. Administrative detention of children should be an 
exceptional measure, and a measure of last resort in general. Furthermore, 
it should be solely allowed in cases where the state has a legitimate reason 
to believe that the child could pose a serious threat to its security. Even in 
the case where detention of children is allowed, a review of this detention 
should take place as soon as possible and at least twice a year, and the 
child detained should have the right to challenge his or her detention 
(Nowak 2019).

In a non-international armed con�ict, the detention of children 
generally is governed by domestic law, including the state�s obligations 
under international human rights law (Nowak 2019).

3.1.2	 International human rights law

The Convention on the Rights of the Child (CRC), which has achieved 
almost universal rati�cation, also included the 15-year age limit in relation 
to child recruitment in armed con�ict. Under CRC, when recruiting 
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children between 15 and 18 years of age, states should prioritise the 
oldest. The Optional Protocol to CRC on the Involvement of Children in 
Armed Con�ict (OP-CRC-AC) raised the minimum age for recruitment 
of children in armed con�ict to 18 years. A large majority of states have 
deposited declarations that they are considering a minimum age of 
voluntary recruitment of at least 18 years of age (OP-CRC-AC 2000). 
In addition, OP-CRC-AC highlights the importance of demobilisation, 
rehabilitation and reintegration of children who have been involved in 
armed con�ict.

International human rights law is applicable at all times, including 
during an armed con�ict. Both the International Covenant on Civil 
and Political Rights (ICCPR) and CRC apply in times of armed con�ict. 
Following international standards, the right to be free from arbitrary 
detention and fair trial rights are non-derogable, even in times of armed 
con�ict and national security threats (OHCHR 2013). Similarly to IHL, 
CRC provides that children�s deprivation of liberty shall be used only as 
a measure of last resort and for the shortest appropriate period of time 
(OHCHR 2019) and as stated in article 37(b) of CRC.

According to article 39 of CRC, 

States Parties shall take all appropriate measures to promote physical and 
psychological recovery and social reintegration of a child victim of any 
form of neglect, exploitation, or abuse; torture or any other form of cruel, 
inhuman or degrading treatment or punishment; or armed con�icts. Such 
recovery and reintegration shall take place in an environment which fosters 
the health, self-respect and dignity of the child (CRC 1989). 

International human rights law is applicable to all children, notwithstanding 
the scale and the seriousness of the committed crime (Nowak 2019). This 
means that, even when facing a crime that allegedly threatens the national 
security of a state, international principles governing children�s deprivation 
of liberty must be observed. Even in national security or terrorism-related 
crimes, the deprivation of liberty shall be used only as a measure of last 
resort and for the shortest appropriate period of time (Nowak 2019). The 
CRC provisions concerning the right to personal liberty in article 37 and 
fair trial rights under article 40 are also applicable to a child who may have 
committed national security or terrorism-related crimes.

International standards provide that �children differ from adults in their 
physical and psychological development. Such differences constitute the 
basis for the recognition of lesser culpability, and for a separate system 
with a differentiated, individualised approach� (GC 24 2019).

CRC similarly provides that the treatment of children in the context of 
national security offences must respect the dignity of the child, ensure the 
best interests of the child, and generally treat the child with a perspective 
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toward rehabilitating and reintegrating him or her back into society. CRC 
further encourages resorting to measures alternative to judicial proceedings 
and detention in cases where a child has actually committed a crime (CRC 
1989). 

3.1.3	 International criminal law

The de�nition of the International Criminal Court (ICC) of war crimes 
includes the conscription, enlistment or use of children under the age of 
15 years to participate actively in hostilities (Nowak 2019). Under the 
Rome Statute, the Court does not have jurisdiction over children who 
were under the age of 18 at the time of the alleged commission of a crime 
(Rome Statute 1998). 

3.1.4	 United Nations Security Council

The UN Security Council issued several resolutions on children and 
armed con�icts. Most prominently, Resolution 2427 provides that no child 
should be deprived of his or her liberty unlawfully or arbitrarily. It also 
urges states to establish measures to facilitate handing these children over 
to the relevant civilian protection authorities and to consider alternative 
measures to judicial prosecution and detention, with a perspective to 
rehabilitate and reintegrate children who participated with armed forces 
or armed groups. 

3.2	Regional legal framework 

Regional legal instruments could offer guidelines more tailored to the 
respective member states in realising the protection of children when 
deprived of liberty. Various human rights instruments at a regional level 
exist which could guide improvements in the protection of children 
in the MENA region. This part will delve into these instruments, their 
relation to children�s deprivation of liberty and the extent to which they 
are implemented at the national level of the case studies outlined in this 
article.

3.2.1	 African human rights framework

The African Charter on Human and Peoples� Rights (African Charter) 
entered into force in 1986 and has been rati�ed by Libya, among 53 
African states. Its commission is established within the predecessor of the 
African Union (AU), the Organisation of African Unity (OAU) (Bilo & 
Machado 2018). Although there is no separate section dedicated to the 
rights of the child, article 18 calls for the protection of the child. Article 18 
of the African Charter holds the family to be �the natural unit and basis of 
society�, and furthermore ensures the protection of the rights of the child 
�as stipulated in international declarations and conventions�.
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The African Charter on the Rights and Welfare of the Child (African 
Children�s Charter) is a separate instrument of the AU that pays special 
attention to children�s rights in the African context, as well as mentioning 
the rights of refugee children in particular. Libya also rati�ed this Charter 
(Bilo & Machado 2018). In line with CRC, a child is de�ned as every 
human being below the age of 18 years. Apart from this, standards relating 
to non-discrimination and the best interests of the child are de�ned. The 
latter is outlined in article 4, which stipulates that �the best interests of the 
child shall be the primary consideration in all judicial or administrative 
proceedings�. Furthermore, article 17 delves into administration of juvenile 
justice, where all aspects of a child�s special treatment are outlined. These 
include, but are not limited to, the need to ensure that no child �is subjected 
to torture, inhuman or degrading treatment or punishment� as well as 
being �separated from adults in their place of detention or imprisonment�. 
Furthermore, reintegration into his or her family and social rehabilitation 
are seen as an essential aim in the treatment of every child during trial.

3.2.3	 Arab human rights framework 

The League of Arab States (LAS) adopted the Arab Charter on Human 
Rights, which entered into force in 2008. Among others, the Charter has 
been rati�ed by Libya, Palestine and Syria. This Charter also barely refers 
to children in speci�c, apart from article 38 which stipulates that �[t]he 
State shall ensure special care and protection for the family, mothers, 
children and the elderly�. A considerable limitation to the rights contained 
in this charter is the fact that it permits state parties to derogate from their 
obligations �in exceptional situations of emergency which threaten the life 
of the nation� (WHO). Although the Charter has a weak track record in 
terms of its monitoring and enforcement mechanisms, a treaty body does 
exist, namely, the Arab Human Rights Committee.

In 1983, the League of Arab States adopted the Charter of the Rights 
of the Arab Child. This treaty has been rati�ed by Iraq, Libya, Palestine 
and Syria, among other LAS member states. While the Charter sets out 
some basic rights for Arab children, states are obliged to strengthen their 
legal frameworks in pursuit of those, as the title of the Charter shows 
these rights do not cover minority children living in Arab states (Osterhaus 
2017). 

The Arab Framework on the Rights of the Child is a resolution following 
the Thirteenth Arab Summit in 2001. It aims to incorporate principles 
such as �non-discrimination, best interests of the child, and ... the right of 
the child to life, to development, protection and participation� into LAS 
member states� legislation (Abdul-Hamid 2008). Hence, it offers a step in 
between the principles of CRC and integration into national legislation.
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Although its status and the number of signatories remain unknown to 
this day, the Covenant on the Rights of the Child in Islam is the only 
human rights instrument speci�cally concerned with Muslim-majority 
countries as it was adopted by the Organisation of Islamic Cooperation 
(OIC) in 2005. While it does show a commitment to support children�s 
rights and includes an article on child refugees, the text leaves much room 
for interpretation. Not only does it lack a de�ned age limit to be considered 
a child, but it has also been criticised for lacking provisions referring to 
how armed con�icts affect children (Mosaffa 2011). 

4	 Main �ndings

4.1	Case study: Detained children in Syria and Iraq 

The phenomenon of foreign �ghters in Syria and Iraq victimises children 
in various ways. First, the hostile environment in which rights, such as the 
right to mobility and movement, are denied causes children physical and 
mental suffering. In many instances arbitrary detention, mistreatment and 
abuse follow the alleged association with terrorist groups or the alleged 
association of family members. Those who have been fortunate enough to 
be freed from detention, children or others,  may suffer from stigma and 
discrimination, including from their own communities. This manifests 
itself differently based on gender. Therefore, children associated with the 
activities of terrorist groups need to be viewed �rst and foremost as victims. 
The individual circumstances of each case ought to be taken into account 
and need to be in line with international juvenile justice standards, in 
particular having regard to the minimum age of criminal responsibility.

4.1.1	 Domestic legal framework 

The Iraqi Federal Government and the Kurdistan Regional Government 
adopted anti-terrorism laws in 2005 and 2006 respectively. These laws 
are characterised by a broad de�nition of terrorism, which increases the 
number of detained children on national security-related charges, including 
for association with armed groups, primarily ISIS. This remains a key child 
protection concern as in 2018, over 900 children were detained in the 
Kurdistan region (KRI). There have been reports of lack of due process for 
children allegedly af�liated with ISIS and of ill-treatment and torture of 
children while in detention (HRC 2019: 9).

While the Iraqi Federal Anti-Terrorism Law is silent on fair trial rights 
and procedural guarantees, article 13 of the KRI Anti-Terror Law stipulates 
that accused persons should be treated fairly in accordance with the 
law during interrogation, including through the provision of a lawyer. 
Torture and inhuman treatment are also explicitly prohibited. However, 
contrary to international law, article 13 of the KRI Anti-Terror Law allows 
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for confessions extracted under duress to be used in court if they are 
supported by other evidence (UNAMI 2020: 6).

In addition, the Iraqi Juvenile Welfare Law applies to persons under 
the age of 18 years at the time of the offence. While the law envisages 
several protective measures for children in the justice system and reduces 
the maximum penalty to 15 years� imprisonment, the minimum age of 
criminal responsibility is set very low, namely, at nine years of age (UNAMI 
2020: 4).

For the Syrian Arab Republic, the Penal Code was amended in 2013 
to outlaw the recruitment of children under 18 for either involving them 
in hostilities or other related acts such as carrying arms, ammunition or 
equipment; transporting or placing explosives; manning check-points; 
conducting surveillance or information gathering; or use as human shields. 
This comes after the rati�cation of CRC, yet reports reveal that the Syrian 
government has continued to use children as soldiers or in government-
af�liated militias (HRC 2018: 15).

Following the defeat of ISIS, over 55�000 suspected Daesh �ghters and 
their families have been detained in Syria and Iraq. The majority of these 
individuals are Syrian or Iraqi. They also include alleged foreign �ghters 
from nearly 50 countries. More than 11�000 suspected family members of 
foreign ISIS �ghters are held at the Al Hol camp in North-Eastern Syria 
in inadequate conditions. The United Nations Children�s Fund (UNICEF) 
estimates that there are 29�000 children of foreign �ghters in Syria � 20�000 
from Iraq � most of them under the age of 12 years (OHCHR 2019).

4.1.2	 Recruitment and use of children in armed con�ict

Children were recruited and used to actively participate in hostilities. 
Government forces in Syria and associated militias as well as non-state 
armed groups are responsible for using children under the age of 18 years 
in hostilities, undermining their protection in armed con�ict and exposing 
them to further risks to their life (UNSC 2018: 4). 

Armed groups and terrorist organisations, including Jabhat al-Nusra, 
Ahrar al-Sham, Jund al-Aqsa, Nour al-Din al-Zinki and Sultan Murad 
Brigades, as well as Free Syrian Army af�liated groups, recruited and used 
children, undermining their protection under international humanitarian 
law (SGCAC 2019: 2). Financial incentives for boys to join their ranks 
were created, taking advantage of the deteriorating economic situation 
in areas under their control. Recruited children have been also used in a 
variety of unarmed roles, including as cooks, informants and porters.

Additionally, ISIS systematically recruited and used children for direct 
participation in military operations (HRC 2020: 12). It established �cub 
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camps� across its territory, where children of various backgrounds were 
trained for combat roles and suicide missions, for example, Yazidi boys as 
young as seven who were forcibly transferred from Sinjar in Northern Iraq 
in August 2014 and brought into Syria for this purpose.

In Iraq, the UN veri�ed the recruitment and use of 109 children 
(UNAMI/OHCHR 2018: 5). The majority of cases were attributed to 
ISIS, which used children as combatants and suicide bombers, including 
in Syria. Many children had been abducted by ISIS for the purpose of 
recruitment and sexual abuse. The remaining children had been recruited 
and used by unidenti�ed groups and other parties, including the Kurdistan 
Workers� Party and other Kurdish armed groups.

According to veri�ed data from 2014, when of�cial monitoring began, 
until 2019, close to 5�000 children had been recruited into the �ghting in 
both Syria and Iraq (UNICEF).

4.1.3	 Children in detention 

In North-West Syria, the escalation of the con�ict combined with harsh 
winter conditions on top of an already dire humanitarian crisis has exacted 
a heavy toll on thousands of children in detention centres. At least 28�000 
children from more than 60 countries remain languishing in displacement 
camps in Syria, deprived of the most basic services. Only 765 children 
have been repatriated to their countries of origin as of January 2020 (HRC 
2020: 15).

In Iraq the detention of children on national security-related charges, 
primarily for alleged association with ISIS, remained a key child protection 
concern. In 2017 at least 1�036 children (12 girls), including 345 in the 
Kurdistan region, had been detained and in 2018, over 900 more children. 
Several reports point out the lack of due process for children allegedly 
af�liated with ISIS and of ill-treatment and torture of children while in 
detention (UNAMI/OHCHR 2018: 22).

The UN in 2019 called for the protection, repatriation, prosecution, 
rehabilitation and reintegration of children with links to UN-listed 
terrorist groups (UNCCT 60). Yet, different challenges remain for the 
implementation of this recommendation.

4.1.4	 Challenges to repatriation 

First of all, the anti-terrorism legislation adopted by various UN member 
states plays a role challenging repatriation. Such considerations apply to 
children whose parents are accused or convicted of being foreign �ghters 
and, therefore, they have their rights infringed upon because of the criminal 
status of their parents. One of these rights is repatriation, as several states 
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prevent effective entrance back to the country of origin for the child of a 
criminal (Van Poecke & Wauters 2021: 2). Therefore, detaining children 
or otherwise penalising children based on allegations against their parents 
is discriminatory and is speci�cally forbidden under CRC (UNCCT 66).

Second, children born in former ISIS-controlled areas also face 
numerous obstacles to obtain civil registration, since documents provided 
by armed groups are not recognised by most governments. The situation 
of displaced children, in particular those persisting in al-Hol or al-Roj 
camps with familial links to ISIS �ghters, is particularly precarious. Of 
some 45�000 children who were at al-Hol camp, including those born as 
a result of rape, a large number lack birth registration documents, either 
due to lost documents or an inability to register. In addition, the denial 
of the rights of women and girls to confer their nationality upon their 
children or nationality laws that are discriminatory on other grounds 
present additional hurdles. This, in turn, jeopardises their rights to a 
nationality, hinders family reuni�cation processes and puts them at 
a higher risk of exploitation and abuse. The situation of those born in 
other camps is also problematic as births were never of�cially registered 
with competent authorities, resulting in a lack of civil documentation and 
rendering children effectively stateless (Amnesty International 2018: 34). 
Moreover, stripping parents of their nationality has negatively impacted 
children, including their ability to exercise basic human rights. Proposals 
by states to repatriate children without their mothers may also run counter 
to the principle of the best interests of the child. 

In addition, a child may be affected by the deprivation of nationality as a 
counter-terrorism measure. Some states have adopted legislation enabling 
authorities to revoke citizenship under speci�c circumstances, such as 
when the return of a citizen is considered to present a threat to national 
security or the vital interests of the state. In many states, this measure 
may only be taken when individuals possess dual or multiple nationalities. 
Some domestic legislations, however, do not provide protection against 
statelessness (OHCHR July 2020).

Fourth, most governments do not offer repatriation assistance to citizens 
in the con�ict zones of Iraq and the Syrian Arab Republic, including men 
and women who are suspected of being foreign terrorist �ghters and their 
children. Some states also lack representation in those areas and are unable 
to provide effective consular services. For legal, practical and political 
reasons, some countries offer such assistance only when their nationals 
manage to appear at their embassies or consulates and their nationalities 
are established, including through DNA testing. This situation raises 
questions as to how these states are implementing their obligations to 
children who, under the law, are entitled to nationality by descent. 
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When it comes to the responsibility of Iraq and Syria in the repatriation 
process, data collection and data sharing with relevant countries who seek 
to repatriate their citizens is central. In this regard, it has been noted that 
securing data and records and communicating them have presented a real 
challenge. The repatriation process was greatly affected due to the lack of 
access to data of who needed to be repatriated. With a substantial number 
of those detained for not holding of�cial papers (part of it is explained by 
the notion of the rejection of state building and traditional institutions), 
correct data on age, citizenship and other details was missing on many 
occasions. Gender-delineated data was also not always available. Sub-
categorisation of minors as infants (0 to four years), children (�ve to 14 
years), and teenagers (15 to 18 years) has an impact on how countries 
will deal with them but was always mismanaged. These challenges have 
proven to slow down the repatriation process but, more importantly, to 
misguide national, regional and global databases used to develop adequate 
strategies.

A second responsibility is to deal with those who were not repatriated 
because their countries refused them. As an example, in Iraq there currently 
are a number of detained French citizens who joined ISIS and whom the 
French government under Macron�s administration refuses to put on trial 
back home (France 24 2019).

It thus is crucial for all states involved to ensure that their legislation and 
actions demonstrate their commitment to both effective counter-terrorism 
measures and protection of human rights, which are not con�icting goals, 
but are complementary and mutually reinforcing (UN Global Counter 
Terrorism Strategy 2018: 5).

4.1.5	 Good practices

�	 Some North African states have signed handover protocols following 
the UN Security Council Resolution 2427 (2018). The Resolution 
calls for �standard operating procedures for the rapid handover of 
the children concerned to relevant civilian child protection actors�, 
transferring children associated with armed forces and armed groups 
to child welfare centres. The aim is to ensure rehabilitation and 
reintegration into society (UNGS 2019: 15).

�	 In Morocco, rehabilitation is prioritised over criminal prosecution, 
taking into consideration the fact that prosecution itself may 
further traumatise children returning from con�ict-affected areas. 
The government has devised a rehabilitation programme aimed at 
eventually releasing the children to their families. The programme 
also contains reconciliation aspects developed in consultation with 
religious scholars (UNCCT 76).
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�	 As per the 23 February 2018 Prime Minister�s instruction, the 
government of France prioritises the unity of siblings concerning 
children returning from con�ict areas. Children over 18 months 
are placed with a foster family with their siblings. Usually, a judge 
at a juvenile court convenes a hearing to review a foster order and 
to order a long-term solution to prevent leaving the child in the 
foster family�s care. This comes in application of the CRC provision 
stipulating that a child cannot be separated from his or her parents 
against his or her will unless �competent authorities subject to 
judicial review determine, in accordance with applicable law and 
procedures, that such separation is necessary for the best interests of 
the child� (UNCCT 51).

�	 The government of Tunisia allows any child to return to Tunisia as 
long as the mother is established as a Tunisian and the accompanying 
child is hers. If the child does not have any documentation to prove 
his or her birth, the mother or the public prosecutor on behalf of the 
child �les a civil case to establish nationality and civil status through 
civil registration. DNA testing may be used to establish the child�s 
nationality; however, it has to be conducted under the supervision of 
the judiciary to ensure the best interests of the child. This comes in 
line with human rights considerations relating to granting nationality 
and the practice of performing DNA testing on children (UNCCT 
45).

�	 Several states have opted for children associated with non-state 
armed groups designated as terrorist to be tried in special courts for 
children. While many states have been reluctant to bring home child 
nationals associated with such groups from con�ict-affected areas, 
some states have adopted return plans with clear responsibilities 
for state authorities concerning the necessary steps for the safety, 
reintegration and rehabilitation of such children (UNGS 2019: 15).

�	 In order to strengthen the national legal protection system for 
children in Syria, the Penal Code was amended in under 18 for either 
involving them in hostilities or other related acts such as carrying 
arms, ammunition or equipment, transporting or placing explosives, 
manning check-points, conducting surveillance or information 
gathering, or use as human shields. In addition, the national criminal 
procedures law in Syria stipulates that upon the arrest of a child, he 
or she should be medically examined by a doctor, and the parent of 
the child should be informed of the right to have the assistance of 
counsel. According to article 44(b) of the Juvenile Delinquents Act, 
the parent or guardian of the child has an obligation to provide them 
with a lawyer when charged with a crime or misdemeanour should 
the parent or guardian not have the capacity to do so, the juvenile 
court will appoint them on their behalf.
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�	 The UN Madrid Guiding Principles (2015) recommend to member 
states to ensure that their competent authorities are able to apply a 
case-by-case approach to returnees on the basis of risk assessment, 
the availability of evidence and related factors. Member states should 
develop and implement strategies for dealing with speci�c categories 
of returnees, in particular minors, women, family members and 
other potentially vulnerable individuals, providers of medical 
services and other humanitarian needs and disillusioned returnees 
who have committed less serious offences. Prosecution strategies 
should correspond to national counter-terrorism strategies, including 
effective strategies to counter violent extremism.

4.2	Case study: Libya

In Libya, various factors enable the deprivation of children�s liberty. The 
year 2014 marked the start of Libya�s second civil war following the 2011 
Arab Spring. Since then, �ghting between the Government of National 
Accord (GNA), the House of Representatives through the Libyan National 
Army and various militant groups has been plaguing the country. Children 
are suffering greatly from the indirect and direct consequences of these 
hostilities. The Libyan population is increasingly �eeing, while children 
are dying from indiscriminate attacks or recruited for �ghting (UNICEF 
2020). On top of this, large-scale migration detention is taking place as 
child migrants are being detained for reasons of national security. These 
detention centres already put children in dire conditions, which are further 
exacerbated by the armed con�ict being waged in the country. As such, the 
reasons for detaining children on grounds of national security or due to 
armed con�ict are highly intertwined. 

4.2.1	 Deprivation of liberty in relation to national security grounds

Although Libya is in political disarray, it remains a central migration route 
(Baldwin-Edwards & Lutterbeck 2019: 2241). During Gadda��s rule, Libya 
offered mass employment to mostly African migrants (Baldwin-Edwards 
& Lutterbeck 2019: 2241). Increasingly, it also came to attract migrants 
aiming to use Libya�s central location at the North African coast as a take-
off point for Europe. Law 19 (2010) on Combating Irregular Migration 
and Law 6 (1987) on Regulating Entry, Residence and Exit of Foreign 
Nationals to/from Libya outline that �undocumented entry, stay and exit is 
punishable by imprisonment, �nes and forced labour� (Baldwin-Edwards 
& Lutterbeck 2019: 2255). These laws do not distinguish between forms 
of migration, be it a refugee, asylum seeker or human traf�cking victim 
(UNSMIL & OHCHR 2016: 11). No formal procedures exist for judicial 
recourse when detained (HRW (2019). Contrary to this, international 
human rights law stipulates that being a migrant �should not constitute 
a criminal offence� (UNSMIL & OHCHR 2016: 9). Furthermore, as 
detention is never in the child�s best interests, children should not be 
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detained based on their parents� migration status (UNSMIL & OHCHR 
2016: 9). The minimum age of criminal responsibility in Libya rests at 
seven years (Nowak 2019: 438). What the Libyan authorities de�ne as a 
child varies between detention centres, but is always below international 
law�s de�nition of all persons under the age of 18 years (HRW 2019: 54).	
Statistics on the numbers of detained migrants are dif�cult to obtain. Yet, 
following data shared by the United Nations Support Mission in Libya 
(UNSMIL), �children represent about 10 percent of the migrant and 
refugee population, with more than half of them being unaccompanied� 
(UNSMIL & OHCHR 2018: 11). Data by UNICEF (2017) on the year 2016 
showed similar �gures, yet pointed out that the real numbers of migrant 
children in Libya are at least three times higher. Further data (UNICEF 
2017: 4) shows that three-quarters of the migrant children interviewed 
�had experienced violence, harassment or aggression�. This includes both 
verbal and physical abuse, where girls reported a higher incidence than 
boys (UNICEF 2017: 4).

Out of the 34 detention centres, the Department for Combating Illegal 
Migration (DCIM) of the Libyan government runs 24 detention centres 
(UNHCR 2017). Although DCIM is supposedly responsible for migration 
detention, it seems that centres have fallen into the hands of whichever 
group holds power in the region in which the centre is located (Baldwin-
Edwards & Lutterbeck 2019: 2247). In these centres there are no separate 
facilities for children (Nowak 2019: 270). Reports illustrate the appalling 
conditions in which detainees are required to live (GDP 2018: 17; Mangan 
& Murray 2016; OHCHR 2018). Detainees have reported a lack of 
�adequate washing and sanitation� facilities and severely overcrowded cells 
(Nowak 2019: 596). Furthermore, adequate nourishment is lacking, also 
for breast-feeding mothers and their new-born children. There is no or 
insuf�cient health care for children and adults and �there are no regular, 
organised activities for children, play areas or any kind of schooling� 
(HRW 2019: 2). Moreover, the trauma experienced along the journey to 
Libya or while detained leaves �a profound impact on children�s mental 
health� that is not dealt with (HRW 2019: 55). Overall, the lack of effective 
state oversight of these institutions is one of many factors making the 
gathering of veri�ed information dif�cult for organisations working on 
Libya (Sabarthes 2020).

Human traf�ckers contribute hugely to the numbers of detained 
migrant children. Exploitation already starts during the journey to 
and within Libya (UNICEF 2017). Although 79 per cent of traf�cking 
victims are perceived to be women and children, it is important to note 
that survivors of sexual exploitation are more likely to be counted than 
survivors of labour exploitation, which might target more men and boys 
(UNICEF 2017).
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4.2.2	 Deprivation in relation to armed con�ict

These violations of children�s rights occur against a background of 
a protracted armed con�ict and economic crisis in which human 
traf�cking is thriving (UNICEF 2017: 11). Post-Gadda� Libya is marked 
by competing actors making claims on the nation�s political leadership, 
namely, the House of Representatives, the General National Congress and 
the UN-backed Government of National Accord. Children are detained 
for the purpose of �intelligence extraction, sexual exploitation, torture 
or enforced disappearance on the basis of alleged reasons ranging from 
charges on national security, counter terrorism, association of family 
members with insurgent groups to unlawful gatherings� (Nowak 2019: 
235). Furthermore, the use and recruitment of children as child soldiers in 
non-combatant and combatant roles has for years been on the rise (RDCSI 
2017). The relationship of armed groups or human traf�ckers to those 
with political power seemingly has given them impunity for their acts 
(HRW 2019: 13). 

Arbitrary arrest and subsequent detention of children is used as a tactic 
within the con�ict, as is the recruitment of child soldiers. Identity plays a 
role, exempli�ed by the mass arrests of men and boys on the basis of their 
tribal identity by the Libyan National Army (Nowak 2019: 587). Voicing 
criticism or merely insuf�cient support to the Libyan National Army have 
also been grounds for arrest and detention of children ((Nowak 2019: 
588). Detention of particularly women and girls by the Libyan National 
Army �for the purposes of prisoner exchanges [or] to extort money from 
the children�s relatives� have been reported (Nowak 2019: 589).

4.2.3	 Good practices

�	 Working with the principle of the best interests of the child, Libya 
indicated that �children are left in the custody of their parents or with 
a foster family while awaiting judgment� (Nowak 2019: 267).

�	 On paper, specialised child courts exist in Libya, although they have 
not been implemented in practice up until now (Nowak 2019: 294).

�	 At the local level, municipal leaders have shown a commitment to 
protecting children from the con�ict by establishing reintegration 
centres providing services for the purpose of rehabilitation and 
reintegration of children under 18 and adults who were involved 
when they were still under-aged. This happens in cooperation with 
UNICEF (SRSG/CAAC 2016).

�	 In 2019, UNHCR together with LibAid started a psychosocial 
programme at the gathering and departure facility in an attempt 
to provide some normalcy and hope for many formerly detained 
youngsters. Due to worsening security in Tripoli, the psychosocial 
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programme for children is being put on hold for the time being 
(UNHCR 2020).

�	 Multidisciplinary workshops have been organised for Libyan 
professionals working with children in con�ict with the law. 
Professionals participated in two training workshops on restorative 
justice and the use of non-custodial measures for children, where 
they were provided with knowledge on the fundamental principles 
of juvenile justice with a particular focus on diversion, community-
based rehabilitation programmes and probation (UNICEF 2020). 
The training sessions are part of a planned programme aimed at 
developing a juvenile justice system in Libya that responds to the 
needs of children and which is in line with the UN Convention on 
the Rights of the Child.

4.3	Case study: Israel�s occupation of the Palestinian territory 

Children�s deprivation of liberty is one form of the systematic violations 
to Palestinians� rights in the context of the Israeli occupation. According 
to the UN Global Study (2019), an estimated 46�512 Palestinian children 
have been arrested and detained since 1967 by the Israeli military on 
alleged security grounds. Throughout 2019, the Israeli military arrested 
around 5�000 Palestinians, including 889 children. Moreover, it has issued 
around 1�074 administrative detention orders, including four concerning 
children (Taha 2020). 

4.3.1  	 Military law in the Occupied Palestinian Territories

Israeli military courts in the OPT were established in 1967 as part of 
applying military law following the occupation (B�Tselem 2017). The 
military interrogation centres and courts have since been used to prosecute 
hundreds of thousands of Palestinians, including children, for �security 
offences� and offences that are a �threat to the public order,� including traf�c 
and criminal offences unrelated to security (B�Tselem 2017). Throwing 
stones represents a common offence with which Palestinian children are 
charged and prosecuted before military courts (DCIP 2012: 16).

The judges and prosecutors of the military justice system are military 
of�cers in regular or army reserve service, putting into question the 
independence and impartiality of the judges (DCIP 2012: 15). One 
common practice for cases before military courts is to keep the accused 
in detention until the end of the legal proceedings (B�Tselem 2017). This 
violates international law by which Israel is bound, providing that children 
should only be detained as a measure of a last resort and for the shortest 
appropriate period of time (CRC 37(b)).

According to Defence for Children International, an average of 500 to 
700 Palestinian children are interrogated, detained and imprisoned every 
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year under the military law (DCIP 2012: 23). In 2009 (and after 42 years 
of trying Palestinian children as young as 12 in the same courts as adults) 
the military juvenile court was created (FCO 2012). The order creating 
the juvenile court included provisions that stipulate some aspects of 
protection to the child, but many systematic violations to these provisions 
were reported. According to information provided by practitioners on 
the ground, the Israeli authorities do not differentiate between adults and 
children in the treatment during the arrest and in detention, even if there 
are separate detention facilities in some cases (Taha 2020). 

An Israeli military commander can order the administrative detention 
of a person without charges or trial, including children (DCIP 2012: 44). A 
military court judge reviews the process, which is described by monitoring 
NGOs as �generally based on secret evidence which the recipient of the 
order is not entitled to see� (DCIP 2012: 44). Administrative detention 
could last for up to six months and can be renewed for an inde�nite number 
of times. No child was reported to be held in administrative detention 
between December 2011 and September 2015 (MCW 2019). However, 
administrative detention orders resumed to be issued against children 
since October 2015, where tens of children were and continue to be held in 
administrative detention (B�Tselem 2020). According to interviewee Suhail 
Taha, there are cases of administrative detention of Palestinian children in 
Israeli prisons. In addition, it is a systematic practice by the Israeli military 
to arrest children for hours for interrogation absent minimum guarantees 
such as contacting their family and/or a lawyer (Taha 2020). 

4.3.2	 Fair trial rights

Children held in custody are commonly denied fair trial rights, both pre-
trial and throughout the trial. The UN Of�ce of the Special Representative 
of the Secretary-General for Children and Armed Con�ict received 
testimonies from 166 children reporting ill-treatment and violations of due 
process by Israeli forces, including physical violence in 2018 (Sabarthes 
2020). 

Administrative detention for unspeci�ed periods of time and keeping 
children in custody throughout the entire trial period are both forms 
of arbitrary detention prohibited by international law. It has also been 
reported that children are brought in chains before a military court within 
eight days of their arrest (DCIP 2012: 7). In several cases, it is the �rst 
time for them to see a lawyer and/or a parent since the time of their arrest. 
Access to military courts is heavily restricted and controlled, which affects 
the ability of families to visit their detained children.

It has been reported that in 29 per cent of cases, detained and 
interrogated children in the Israeli military court system are shown or 
forced to sign documents in Hebrew, which they do not understand (DCIP 
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2012: 37). Also, in cases when a Palestinian child reaches 18 years during 
the trial, he or she will be considered an adult, including in the judgment 
(Taha 2020).  

4.3.3	 Ill-treatment during arrest and detention

Palestinian children arrested by the Israeli army are subjected to 
widespread, systematic and institutionalised ill-treatment, including being 
arrested at night during military raids at their houses where soldiers would 
tie, blindfold and transfer them to interrogation centres (MCW 2019). 
These children would not be told where they are being taken, neither 
would their families (Taha 2020). 

Reports further show that the majority of detained Palestinian children 
experience coercive interrogation, physical and verbal abuse, which in 
many cases lead to confessions. According to a report by Military Court 
Watch (2019), UNICEF�s 2013 conclusion that �the ill-treatment of 
children who come in contact with the military detention system appears 
to be widespread, systematic and institutionalised� was still valid at the 
time of the report�s publication in June 2019. After their arrest and during 
interrogation, many children (like adults) would be held in solitary dark 
cells where they lose any sense of time, have access to no proper means 
of ventilation, exposed to extreme temperatures and loud music at night 
in some cases (Taha 2020). The UN Committee against Torture expressed 
concerns of having children kept in solitary con�nement in Israeli prisons. 
In addition, NGOs reported a general absence of effective complaint 
mechanism to the violations of applicable domestic and international law 
in detention (Taha 2020). Children could be kept for up to 40 days for 
interrogation (Taha 2020). 

Detained children are systematically transferred outside the West Bank to 
prisons inside Israel, which is a violation of article 76 of the Fourth Geneva 
Convention and the Rome Statute of the ICC (GCIV 1949). Practically, this 
means that many children get either limited, or no family visits, which is 
also affected by the movement restrictions between different territories. 
The UN Human Rights Committee noted in its Concluding Observations 
for its ninety-ninth session in 2010 that Israel�s Supreme Court upheld 
the ban on family visits to Palestinian prisoners in Israel, including for 
children.

A Bill was introduced to Congress in the United States of America by 
Congresswoman Betty McCollum to promote human rights for Palestinian 
children by ending abusive Israeli military detention practices (HR 2407 
Act 2019). Her legislation, the Promoting Human Rights for Palestinian 
Children Living Under Israeli Military Occupation Act HR 2407, aims to 
amend a provision of the Foreign Assistance Act known as the Leahy Law 
prohibiting funding for the military detention of children in any country, 
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including Israel. The Bill also establishes the Human Rights Monitoring 
and Palestinian Child Victims of Israeli Military Detention Fund, 
authorising $19 million annually for NGO monitoring of human rights 
abuses associated with Israel�s military detention of children. The fund 
also authorises quali�ed NGOs to provide physical, psychological and 
emotional treatment and support for Palestinian child victims of Israeli 
military detention, abuse, and torture (HR 2407 Act 2019).

4.3.4	 Good practices

The research team working on this article was not able to identify concrete 
good practices in this case study through desk research. Furthermore, 
the experts and practitioners interviewed for this article work on either 
documenting a limited scope of violations, or on providing assistance 
to detained victims, and thus they were not in a position to provide 
information on good practices. Some theoretical aspects were noted in the 
research, but the extent to which these aspects are observed in practice is 
unknown to the research team. 

It has been reported that children are generally held in detention in 
separate facilities from adults. This also applies during trial as there is 
a juvenile military court. However, as mentioned above, there is little 
difference in treatment of detained adults and children (Taha 2020). Some 
positive aspects in theory include that the court may order a report by a 
social worker on the detained child, to help the court to take the speci�c 
circumstances of the child into consideration in deciding the appropriate 
sentence (DCIP 2012: 17). Also, judges in juvenile military courts are 
asked to receive �appropriate training� to be able to review cases of children 
(DCIP 2012: 17). 

5	 Comparative analysis and regional approach

From the case studies delved into in this article it becomes clear that the 
deprivation of children�s liberty does not only have various causes, but 
also affects different facets of children�s lives and future outlooks. When 
comparing cases in the MENA region, overarching trends appear to be 
deprivation of liberty due to armed con�ict and/or for reasons of national 
security. Hence the cases discussed aim to showcase the myriad of ways 
in which this deprivation of liberty occurs. There are many intricacies 
related to the particular contexts of a speci�c country, region or con�ict 
that in�uence the way in which children become deprived of liberty and 
what recourse is available to them. Besides this, the particularities deriving 
from a child�s identity, legal status or gender ought not to be overlooked.

Nonetheless, from comparing the case studies of Syria and Iraq, Libya, 
and Israel and the OPT within the MENA region, there are also some 
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commonalities to be found. The common problems and common good 
practices are outlined to pinpoint the gaps in the approach through which 
these countries tackle children�s deprivation of liberty in the context of 
armed con�ict and national security, and provide recommendations.

5.1	Common problems in the region

An overall problem faced in the region is armed con�ict. The change from 
�traditional� wars between states to armed con�ict involving non-state 
actors in�uences the deprivation of children�s liberty as it complicates the 
implementation of legal standards through the lack of accountability of 
these non-state actors. Partly due to these widespread con�icts, migratory 
�ows span over the region and beyond. These migration �ows in many 
instances are considered threats to national security. Examples include 
refugees or migrants in Libya, or the children of (foreign) alleged ISIS 
�ghters in Syria and Iraq. Either due to armed con�ict or for reasons of 
national security, the right to movement and mobility of children thus is 
denied, often by placing these children in detention. 

The question of the age at which a child can be lawfully detained is a 
salient issue in the region. Standards of criminal responsibility of children 
clash with international law standards in various ways. In Syria and Iraq, 
children can be detained and put on trial only by virtue of an alleged 
af�liation of family members with armed or terrorist groups. Similarly, in 
Libya it is the status of migrant children�s parents that leads them to be 
detained. In Israel, Palestinian children are detained and put to trial in 
front of military courts for matters that are unrelated to security. 

The detention that follows from these aspects above cannot be 
considered in the best interests of the child. In addition, it clashes with 
international legal standards against torture and other cruel, inhuman or 
degrading treatment due to the conditions in which children are held. 
Furthermore, these children are placed at risk of being exploited even 
more. As if the events leading up to a child being placed in a detention 
centre are not traumatising enough, the living conditions in these centres 
further aggravate the situation. Moreover, it is clear that the region lacks 
effective juvenile rehabilitation centres that would allow children to not 
only cope with their traumatic experiences, but to also re-enter society as 
constructive members.

In general there are little to no child-appropriate proceedings 
implemented. On the one hand, this is due to different de�nitions of 
who is considered �a child�. On the other hand, this is due to the fact that 
children who turn 18 at the time of their trial are suddenly considered 
adults � regardless of their age at the time of the alleged crime. What 
further complicates this is the absence of complaint mechanisms upon 
which these children can rely.
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5.2	Common good practices in the region

While the situation of detained children in the region seems very disturbing, 
certain common good practices are worth speci�cally highlighting.  

Prioritising the child�s best interests has been at the centre of a substantial 
number of laws, policies, programmes and practices throughout the region 
and have been implemented in accordance with the international corpus 
juris on the rights of children. Working with this principle is demonstrated 
when it comes to the importance of enabling children to have a family that 
is enshrined in article 8 of CRC. In Libya, children awaiting trial are to 
be left in the custody of their parents or with a foster family. In Syria and 
Iraq, uniting children with their mothers for the repatriation process is 
encouraged if the mother does not pose a threat to the child. Some states 
such as France which absorbed a number of children returnees ensured 
the unity of siblings and children above 18 months when placed with a 
foster family. Being in a family environment is seen as key to developing 
the sense of identity and belonging after having endured ideological 
indoctrination and conditioning.

Second, juvenile justice was implemented through the creation of 
juvenile special courts in Palestine and in Libya � where, so far, it exists 
only on paper. The United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice, also known as the Beijing Rules, de�ne 
a juvenile as �a child or young person who, under the respective legal 
systems, may be dealt with for an offence in a manner which is different 
from an adult�. In the case of Palestine, however, reports reveal that there 
is no difference in the treatment of detained adults and children.

Another observed good practice is the deliberate choice of certain 
countries to prioritise rehabilitation and integration of children over 
criminal prosecution. This is particularly noted in the case of children 
repatriated from con�ict zones in Syria and Iraq. North African countries, 
notably Morocco and Tunisia, have opted for this strategy. In Libya, 
reintegration centres were put in place for children who were involved 
in the �ghting by different armed groups. There often is a stigma that 
children who belonged to armed groups are immoral, untrustworthy or 
dangerous and, therefore, many individuals are rejected by community 
members, making reintegration not an option. Reintegration centres thus 
are an important step as their existence shows that children who took an 
active part in con�icts are viewed as victims rather than perpetrators, and 
as a result require psychosocial rehabilitation and social reintegration. 

6	 Conclusion and outlook

A main regional challenge is the way in which children allegedly 
associated with armed con�ict or national security concerns are perceived 



335  Armed con�ict and national security depriving children of liberty in the MENA region

by authorities in the MENA region. In many cases these children are 
viewed as perpetrators and are accused of committing crimes, notably 
terrorism-related crimes, thus deserving to be detained and punished. As 
illustrated above, many children in the region are subjected to pre-trial 
detention without basic fair trial guarantees. According to international 
law and standards, children who are detained for association with armed 
groups are victims of grave violations of human rights and international 
humanitarian law and, therefore, states should prioritise their recovery 
and reintegration and not punish them. States should ensure to provide 
the appropriate rehabilitation and reintegration assistance, in the best 
interests of the child, including to children of foreign �ghters. 

In addition, according to international law and standards, states must 
refrain from the arrest or detention of children, except as a last resort and 
based on speci�c and credible evidence of criminal activity. States should 
also prioritise excluding these children from the criminal justice system as 
far as possible. Torture and other forms of ill-treatment currently existing in 
the region must be strictly prohibited. States should treat children charged 
with criminal offences in compliance with international human rights and 
child justice standards, including ensuring due process guarantees such as 
access to counsel, contact with the family and the right to challenge their 
detention promptly and before an independent and impartial judge. 

Due to the continuity and complexity of children�s deprivation of liberty 
in the MENA region, establishing an international or regional specialised 
mechanism is strongly recommended. This mechanism should collect 
data, monitor the various situations with regard to children�s deprivation 
of liberty, make recommendations and take measures to ensure compliance 
with the CRC, OP-CRC-AC, the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and other 
international instruments addressing the rights of the child. Moreover, 
this mechanism should provide capacity building to different stakeholders 
including members of governments and civil society, on the importance 
and the procedures required to protect children�s rights, especially in the 
contexts of armed con�icts and national security concerns. 
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situation proves to be the focal point of all other rights violations that occur in 
the migration context. The analysis includes the perspectives gathered from 
international and regional standards for the protection of their rights. The 
article also examines conceptual de�nitions used in connection with migrant 
children in light of their vulnerability and the countries� national context. To 
address the speci�c situation of children, the article reviews each country�s 
legislation, as well as outlines the migration �ows taking place, in light of the 
causes identi�ed as a general framework for the migration phenomenon. The 
article is informed by information gathered through the analysis of conventions, 
judgments, laws, theoretical documents, thematic reports as well as statistical 
analysis gathered from reports and surveys by human rights organisations. 
Finally, the conclusion considers this information alongside existing legal 
provisions so as to make recommendations aimed at better protecting migrant 
children and to prevent the violation of their fundamental rights.

Key words: children and adolescents; migration; North Central American 
countries; Mexico; deprivation of liberty; international human rights law

1	 Introduction

This article addresses the situation of children and adolescents1 migrating 
from North Central American2 countries to Mexico, and their resulting 
deprivation of liberty, with detention being the latter state�s response to 
immigration �ows. Consideration should be given to the fact that children 
and adolescents affected by migration in North Central America are 
beset by a number of human rights violations, such as social exclusion, 
violence, deprivation of education, unemployment, poor medical care and 
nutritional problems (Musalo & Ceriani 2015). 

The position of the United States as the main destination country for 
migration in the region has positioned Mexico as a �gateway�, receiving large 
numbers of migrants mainly from the countries of North Central America 
(Durand & Heredia Zubieta 2018). For instance, the Migration Policy Unit 
of the Mexican Ministry of the Interior reported approximately 18� 300 
children and adolescents from Guatemala, Honduras and El Salvador 

1	 �While there is no formal legal de�nition of an international migrant, most experts 
agree that an international migrant is someone who changes his or her country of 
usual residence, irrespective of the reason for migration or legal status.� See UN 
Refugees and Migrants, available at https://refugeesmigrants.un.org/de�nitions. In 
addition, adolescents is de�ned by the World Health Organisation �as individuals in the  
10-19 years age group�, see World Health Organisation, adolescent health, available 
at https://www.who.int/southeastasia/health-topics/adolescent-health (last visited  
17 February 2021).

2	 The denomination �Northern Triangle� � frequently employed to refer to the countries 
of Honduras, El Salvador and Guatemala � is not used in this article since it is not 
useful in terms of its analytical purposes. The migration dynamics of Honduras and 
El Salvador are very different from that of Guatemala, and it ignores intraregional 
migration. In addition, it is terminology resulting from oversimpli�cation when trying 
to unify processes that are actually so diverse (Durand & Heredia Zubieta 2018).
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in 2017, of which approximately 16� 162 were returned to their home 
countries (UNICEF). In 2019 the highest number of migrant children and 
adolescents recorded by the National Migration Institute (INM) reached 
a total of 52 000, mostly from the countries of North Central America. 
Of the total, 30�453 males and 21�547 females were reported (Unidad de 
Política Migratoria, MØxico 2020). 

Consequently, Mexico�s response to migration has been mainly 
restrictive and punitive (Musalo & Ceriani 2015) with the widespread 
use of immigration detention and repatriation as the main measures 
to contain migration �ows. In the implementation of this approach, 
no distinction is drawn between adults and children and adolescents, 
using detention with the same force (Musalo & Ceriani 2015: 17). For 
example, in the United States in 2011, 16�056 unaccompanied children 
and adolescents were detained; in 2012, 24�481 were detained; in 2013, 
38�833; and in 2014, 68�631 (Musalo & Ceriani  2015: 282). In Mexico, 
meanwhile, immigration detention also has broad application, covering 
unaccompanied migrants, families and children and adolescents (Musalo 
& Ceriani 2015: 17). According to the National Commission on Human 
Rights, by 2019 the migration authorities had arrested 38�581 children 
and adolescents, an increase of 21 per cent compared to the previous year. 
Of that �gure, 8�744 were unaccompanied children and adolescents.

The restrictive approach is also evident from the use of multiple 
surveillance measures bolstering arrests and repatriations, such as those 
implemented by Mexico along its southern border with Guatemala (Musalo 
& Ceriani 2015: 17). In this sense, states often distinguish between good 
and bad migrants, grouping bad migrants as those who are unacceptable 
for (a) surpassing the number of employment opportunities; (b) non-
assimilation; (c) their association with crime; or (d) having entered the 
destination country clandestinely (De Lucas 2002: 67). In addition, 
migration continues to be perceived as a �question of numbers� where the 
logic of market bene�t is used to determine what number of migrants are 
acceptable, and it is treated as a security issue, assuming that migration 
tends to increase the hidden number of crimes and marginality (DeLucas 
2002: 61). Thus, the human rights of migrants are not a priority for states, 
with the migrant � particularly the undocumented migrant � being labelled 
as a non-subject of law (De Lucas 2002: 65-68).

Additionally, the issue surrounding the deprivation of the liberty of 
migrant children and adolescents falls within the broader framework of 
global and regional inequality, questioning the role of states as a guarantor 
of rights within the framework of democratic systems. This is a problem 
that requires an effort to change the paradigms through which the 
migratory phenomenon is understood, while requiring a reassessment of 
practices developed in this regard. It is also essential to recognise that 
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the deprivation of the liberty of children and adolescents, in addition to 
violating their fundamental rights, undermines �the right to a childhood�, 
that is, to live as children, as Nowak suggests in the Global Study on Children 
Deprived of Liberty (Nowak 2019). 

It is essential to consider the relationship between childhood and 
democracy and to emphasise the primacy of social rights (Baratta 2004). In 
this context, basic social policies serve a primary and general function and, 
with respect to the former, all other policies must be subsidiary and residual. 
Baratta points out that the dynamic interpretation of the Convention on 
the Rights of the Child (CRC) sets a minimum standard for the norms 
of the social state and for the regulation of economic development, in 
order that the criteria of human development are respected. The norms 
of CRC provide a dynamic view of equality in relation to the rules of the 
welfare state and international solidarity � signalling a different kind of 
globalisation than what is known today (Baratta 2004). It is in this context 
that meaning and strength are lent to the debates around migrant children 
and its approach from a democratic and supportive perspective.

2	 Methodological considerations 

This article is informed by information gathered through the analysis of 
conventions, judgments, laws, theoretical documents, thematic reports as 
well as statistical analysis gathered from reports and surveys of human 
rights organisations. It also considers data on the subject from specialised 
press sources. 

As a speci�c analytical variable, the article did not focus on the gender 
status of children and adolescent migrants deprived of liberty. According to 
Beloff, there is a �de�cit of a robust corpus juris regarding the right of girls, 
as well as dif�culties in the consolidation and strengthening of practices 
responsive to their characteristics, particularities and vulnerabilities from 
both an age and gender perspective� (Beloff 2017: 55-81). While this is a 
central issue in the violation of rights towards children and adolescents, 
there is no suf�ciently updated or categorised information for inclusion in 
this research. However, this in no way implies the absence of the gender 
approach in the analyses and re�ections undertaken herein.3

It is relevant to point out that the present work does not address the 
detention of children and adolescents on migration grounds in the United 

3	 The gender approach involves the ideas, methodologies and techniques used to enquire 
about and analyse the manner in which social groups have built and assigned roles for 
women and men, the activities they develop, the spaces they inhabit, the traits that 
de�ne them and the power they hold. Together, these ideas and techniques propose a 
new focus on reality, de�ned as a �gender perspective�, as a prism that shows facets that 
would otherwise remain invisible (Pautassi, 2011: 280).
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States, but in relation to Mexico. This does not in any way imply that the 
human rights violations of children and adolescents are considered more 
serious in one country than another, nor does it imply that relevant United 
States action towards this problem should be ignored, mainly in light of 
its so-called �zero tolerance� policy.4 However, the view is that the case of 
the United States has already been assessed in its essential aspects in the 
Global Study (2019: 438-443, 451-452, 460-465, 468-471, 475-477). In 
addition, the failure of the United States to participate in the regulatory 
instruments governing this analysis makes it dif�cult to use as a re�ection 
of the regional landscape. In particular, the United States is not a party to 
CRC, nor to the Convention on the Protection of the Rights of All Migrant 
Workers and Their Families (CMW). In the Inter-American sphere, while 
bound to the American Declaration on the Rights and Duties of Man as 
an integral part of the Organization of American States (OAS) Charter, it 
has not rati�ed the American Convention on Human Rights; nor has it 
accepted the jurisdiction of the Inter-American Court of Human Rights. 
In any case, it can be scrutinised by the Inter-American Commission on 
Human Rights, as the organ of application of the American Declaration. 

Hence, this work intends to provide detailed information and analysis 
about Mexico as the receiving, issuing, transiting and returning country. 
The aim is to analyse the countries of North Central America, as the main 
countries of issuance, transit and return of migrants to and from Mexico, in 
the sense that these countries are far from homogeneous with each other, as 
Durand and Heredia Zubieta (2018) argue. The relevance of addressing the 
problem by taking Mexico and the countries of North Central America as 
the fulcrum of this analysis makes it possible to recognise the inadequacies 
in the attention given to the problems experienced by children deprived of 
liberty for migratory reasons. At the same time, it highlights the unilateral 
management of migration �ows and the privilege of security controls and 
security perspectives above all else (Durand & Heredia Zubieta 2018), as 
already noted above.

Finally, this research �contour� also involves identifying the tensions and/
or relationships between the region�s regulatory systems and the practices 
in fact deployed. Consequently, it is important to remember that, despite 
the enormous momentum provided by CRC5 and the progress over the 
years in the normative and administrative state structures, the protection 
of children and adolescents continues to con�ict with con�nement as 

4	 In this respect, the US Attorney-General�s of�ce in April 2018 announced the �zero 
tolerance� policy for the control of migration from the country�s southwestern border. 
The federal administration attempted to ban the entry of so-called �aliens�. To justify 
the measure, the statement indicated that there was a 203% increase in irregular border 
crossings from March 2017 to March 2018 and a 37% increase from February to March 
2018 (Comas 2018).

5	 CRC to date has 196 state parties, making it the world�s most rati�ed international 
human rights treaty. Mexico, Guatemala, El Salvador and Honduras have been parties 
to the treaty since 1990.
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a measure of protection, and as the strategy most widely used by states 
(Beloff 2011). This is re�ected in the situation of migrant children and 
adolescents who are deprived of their liberty.

3	 International and regional legal framework 

The vulnerability of migrant children and adolescents has been widely 
recognised in international human rights law.6 The various protection 
bodies have emphasised that, in the context of international migration, 
children may �nd themselves in a situation of dual vulnerability: on the 
one hand, as children and, on the other, as children affected by migration. 
These are two disadvantaged structural situations with regard to the 
enjoyment and exercise of human rights, which require prioritisation and 
the targeted attention of states and international bodies. For example, 
whether they are in any of the following situations: (a) they are migrants, 
alone or with their families; (b) they were born to migrant parents in the 
destination countries; or (c) they stay in their home country while one 
or both parents have emigrated to another country. Other vulnerabilities 
may be related to their origin (national, ethnic or social), gender, sexual 
orientation or gender identity, religion, disability, immigration status or 
residence, citizenship, age, economic situation, political or other opinion, 
or another condition. This is also referred to in the Global Study (Nowak 
2019: 448, 451).

In this case, one of the most serious violations affecting migrant children 
is the deprivation of liberty due to migration. In this regard, the minimum 
standards set in the international corpus juris for protection for children and 
adolescents, as well as in the corpus juris of protection for migrants, show 
that there is a clear consensus on the assessment of immigration detention 
and deprivation of liberty on grounds of immigration control: These are 
practices contrary to the human rights of children and adolescents (I/A 
Court HR, Case of the Pacheco Tineo Family v Bolivia, para 216). 

The Inter-American Court of Human Rights (Inter-American Court) 
has emphatically stated that punitive measures in immigration control are 
inconsistent with the American Convention on Human Rights (American 
Convention) as they are considered a form of criminalising migration (I/A 
Court HR, Advisory Opinion OC-21/14, para 147; I/A Court HR, Case 
of VØlez Loor v Panama, para 169). Also, the Inter-American Commission 
on Human Rights (Inter-American Commission) speci�ed that most states 
establish custodial sanctions against migrants who violate immigration 

6	 An example of this is that the supervisory bodies of CRC and CMW have been 
responsible for the situation of migrant children, and have issued General Comments 
on the situation separately and jointly. See General Comment 6 (2005); General 
Comment 1 (2011); General Comment 2 (2013); Joint General Comment 3 (2017) 
and 22 (2017); Joint General Comment 4 (2017) and 23 (2017).
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rules, thereby constituting a violation of personal liberty (IACHR 2015 
OAS/Ser.L/V/II. Doc 46/15, paras 381 and 382). The Court has dealt with 
this issue in detail in order to outline states� obligations with respect to the 
immigration control of all migrants, regardless of age, by limiting to the 
maximum the origin and conditions of custodial measures.

The criterion outlined by the system is that detention for a migration 
offence must be exceptional, and never for punitive purposes (I/A Court HR, 
Case of expelled Dominicans and Haitians v Dominican Republic. Preliminary 
Objections, Merits, Reparations and Costs, Judgment of 28 August 2014. 
Series C No 282, para 359). In no case can irregular immigration be a 
suf�cient ground for justifying detention (IACHR 2015 �The thematic 
report of the Rapporteurship on the Rights of Migrants� para 405). In order 
to evaluate the legality of any deprivation of liberty in the immigration 
context, all the requirements laid down by the Inter-American Court in 
its case law must be strictly complied with. That is to say, the custodial 
measure must be issued on the basis of a decision in accordance with law, 
on the basis of pre-existing legislation, and pursue a legitimate purpose 
in accordance with the principles and rights of the American Convention, 
and also be appropriate, necessary and proportionate to the purposes it 
pursues. All of these requirements are co-extensive (I/A Court HR, Case 
of VØlez Loor v Panama, para 166). In addition, the Inter-American Court 
has also issued criteria concerning conditions of detention, which should 
be veri�ed in establishments speci�cally intended for the detention of 
irregular migrants, and not in prisons (I/A Court HR, Case of VØlez Loor 
v Panama, paras 208 and 209); for the shortest possible period (I/A 
Court HR, Case of VØlez Loor v Panama paras 171 and 208), among other 
conditions in the implementation of the measure (I/A Court HR, Case of 
Nadege Dorzema & Others v Dominican Republic, para 109).

The Inter-American Commission has been categorical with respect to 
the use of custodial measures for children and adolescents: States may not 
resort to deprivation of the liberty of children who are with their parents, 
or those who are unaccompanied or separated from their parents, as a 
precautionary measure in immigration proceedings. Nor may states base 
this measure on a failure to comply with the requirements to enter and to 
remain in a country, on the fact that the child is alone or separated from his 
or her family, or on the objective of ensuring family unity, because states 
can and should have other less harmful alternatives and, at the same time, 
protect the rights of the child integrally and as a priority (I/A Court HR, 
Advisory Opinion OC-21/14, paras 160 and 360). The prohibition on the 
detention of children could even be extended to their parents �when the 
child�s best interest requires keeping the family together� thereby forcing 
the authorities �to choose alternative measures to detention for the family, 
which are appropriate to the needs of the children� (I/A Court HR, Advisory 
Opinion OC-21/14, para 158).
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The regional case law has drawn clear guidelines on the principles 
governing the situation of children involved in migration procedures. 
The Inter-American Court notes that in the design, adoption and 
implementation of migration policies affecting children under the age of 
18, 

the State must accord priority to a human rights-based approach, from a 
crosscut perspective that takes into consideration the rights of the child 
and the protection and comprehensive development of the child. The latter 
should prevail over any consideration of her or his nationality or migratory 
status, in order to ensure the full exercise of her or his rights (I/A Court HR, 
Advisory Opinion OC-21/14, para 68).

The principles that must form the basis of any policy affecting children, 
including migration, are the same as those enshrined in CRC, namely, 
the principle of non-discrimination; the principle of the best interests 
of the child; the principle of respect for the right to life, survival and 
development; and the principle of respect for the wishes of the child in 
any proceedings affecting them (I/A Court HR, Advisory Opinion OC-
21/14, para 69). It is essential to look closer at the best interests of the 
child, which must be rigorously applied whenever states take decisions 
involving any limitation on the exercise of any children�s right (I/A Court 
HR, Case of Expelled Dominicans and Haitians v Dominican Republic, para 
416). This idea has been reinforced for migration contexts, where the best 
interests should be the pivotal point of decisions affecting children and 
adolescents, so that all their rights are guaranteed irrespective of their 
nationality, their immigration status or that of their parents (I/A Court HR, 
Advisory Opinion OC-21/14, para 70). 

For the proper assessment of the best interests of the child, it is 
imperative that states provide the means to ensure the effectiveness of 
the children�s right to be heard (CRC Committee, General Comment 12, 
para 74). The CRC Committee has emphasised the extension of these 
guarantees to �all� matters affecting the child (CRC Committee, General 
Comment 12, para 26) including judicial or administrative immigration 
proceedings (I/A Court HR, Advisory Opinion OC-21/14, paras 122 and 
123). To give effect to this right, it is insuf�cient merely to listen to the 
child, but their opinions must be taken into account and given due weight 
(CRC Committee, General Comment 12, paras 45 and 139). This requires 
an environment of respect and safety, with consideration for the particular 
individual and characteristics that the children and adolescents may 
have. In addition, there is a duty to inform them of the issue at stake, the 
decisions that could be taken and the consequences that these could bring 
(CRC Committee, General Comment 12, paras 23-25).

Finally, it should be remembered that the rights involved in the 
migration process of children and adolescents are multiple and contained 
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in both CRC and the American Convention.7 In this regard, the Inter-
American Court has stressed that the right of children and adolescents 
not to be separated from their families also applies in the immigration 
context. When developing a deportation procedure for one of the parents 
or relatives, there should always be a reasoned assessment leading to 
an individual decision in light of the best interests of the child (IACHR, 
Report 81/10, paras 48-60). Measures involving the separation of parents 
from children must represent the most extreme exception, be subject to 
judicial review, in accordance with article 17 of the American Convention 
and article 9 of CRC, and �are only admissible if they are duly justi�ed 
in the best interests of the child, exceptional and, insofar as possible, 
temporary� (I/A Court HR, Case of the Pacheco Tineo family v Bolivia, para 
226; I/A Court HR, Case of expelled Dominicans and Haitians v Dominican 
Republic, para 416).

To address the speci�c situation of children and adolescents in this 
context, it is necessary to review each country�s legislation, as well as to 
outline the migration �ows taking place from North Central America to 
Mexico, in light of the causes identi�ed as a general framework for the 
migration phenomenon. 

4	 Overview of the national legal framework of North Central 
American countries in relation to migration

The immigration legislation of North Central American countries contains 
important nuances. While Guatemala and El Salvador have more recent 
regulations covering current conditions in Latin America, the legislation 
of Honduras is outdated and may be characterised as being focused on 
immigration control.

In Guatemala, immigration legislation is contained in Decree 44-2016. 
Upon examination, it is possible to note that it focuses on the human rights 
of migrants, recognising migration as a right8 establishing a catalogue 
of rights for migrants9 and conforming to the rules of international 
human rights law (Recital 2nd, DL 44-2016), especially CMW. There is 

7	 Migrant CHA rights are enshrined in arts 5, 7(1), 8(1), 9(1), 9(2), 10, 20 and 22 of 
CRC. In addition, the American Convention enshrines their rights in arts 11(2), 17  
and 19.

8	 �The State of Guatemala recognises the right of every person to emigrate or immigrate, 
so the migrant may enter, remain, transit, leave and return to the national territory in 
accordance with national legislation�; art 1.

9	 In addition to recognising migration itself as a right, it establishes the right of access to 
public services, the right to nationality, the right to family, property and investment, 
work, education, and non-discrimination. It also establishes in art 8 an express rule 
that incorporates into immigration legislation the rights and guarantees granted by 
international conventions and treaties rati�ed by Guatemala. Another important aspect 
is ch III, which enshrines comparatively advanced rights for migrants with respect to 
work.



348    (2020) 4 Global Campus Human Rights Journal

a strong emphasis in the rules on the situation of migrant children and 
adolescents. Speci�c rights and protection mechanisms are established for 
unaccompanied children and adolescents, or those separated from their 
families (article 11, DL 44-2016), and also for those travelling with them 
(article 15, DL 44-2016). The law provides enhanced protection for those 
who have been recognised as refugees (article 48, DL 44-2016); victims 
of sexual violence (article 49, DL 44-2016); and as victims of human 
traf�cking (article 49, DL 44-2016). Finally, deprivation of liberty is not 
established as a state response to migration. Even then, what the law calls 
�protective and shelter homes� for migrants is regulated with a rights-based 
approach (article 11, DL 39-2016).

In the case of El Salvador, the regulations are contained in the Special 
Law on Migration and Alien recently renewed in 2019. This also centres on 
the human person and the rights-based approach (set out in article 5) and a 
list of specially-protected rights (set out in articles 19 and 20) and speci�c 
guarantees for migrants (set out in article 20 No 4). However, in parallel, 
an important emphasis on control persists. It de�nes the control organs 
and a �exible catalogue of entry impediments (article 40) and grounds 
for cancellation of regular stay (article 49), which in turn are the basis for 
the application of a deportation procedure (article 59). It should be noted 
that according to the Global Study (Nowak 2019), in El Salvador there 
is a lack of legislation establishing the deprivation of liberty of children 
for migration-related reasons, which favours avoiding restrictive practices 
against migrant children. Furthermore, in the country�s legislation there 
is an evident concern about the speci�c situation of migrant children 
and adolescents, which is regulated in detail (chapter VI) in accordance 
with the guiding principles of the best interests of the child (article 72) 
and the right to be heard (article 74). Speci�c guarantees are included, 
and protection for children and adolescent migrants is widened by way 
of incorporating all the rights recognised by national and international 
rules, irrespective of their immigration status (article 20 No 6). As 
protective measures for children and adolescents, immediate referrals to 
Child and Adolescent Protection Boards for unaccompanied or separated 
children and adolescents are established (article 75) as is the obligation 
on any migration of�cial or of�cer to provide immediate protection and 
attention to migrant children (article 76). Finally, in regard to detention as 
a state response, article 5 No 9 establishes the principle of �non-sanction 
for irregular entrance by refugees and stateless persons�. Accordingly, 
as mentioned in the Global Study, there is no legislation establishing 
the possibility of depriving children and adolescents of their liberty on 
immigration grounds (Nowak 2019: 462).
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Finally, Honduras has the least up-to-date migration legislation10 with 
the phenomenon of mobility regulated in the 2004 Law on Population 
and Migration Policy. This Law takes a demographic, restrictive and 
control-focused perspective; to the detriment of a human rights approach. 
This is expressed in numerous provisions: The entry requirements are 
unclear,11 there is a broad catalogue of grounds for refusal of entry (see 
articles 30 and 31(a)) and of expulsion (see article 43). Thus, there is a 
pronounced difference with respect to the legislation of Guatemala and 
El Salvador: Migration is not established as a right, nor are there speci�c 
rights established for migrants. The section on the rights and obligations of 
foreigners includes a strong reference to obligations. Only the civil rights 
of Hondurans are extended, and economic, social and cultural rights are 
not recognised in their favour (article 37). Another central point is that 
there is no provision relating to the particularities of migrant children and 
adolescents. Honduras� immigration law expressly validates deprivation 
of liberty as a state response to some immigration offences (article 42). 
Regarding the approach to migration in the state of Honduras, criticism 
has been aimed at the weaknesses of the regulatory framework, but 
progress has been made in the care of those returned to Honduras, with 
the setting up of the Care Centre for Returned Migrants, and Care Centres 
for Children and Migrant Families (IACHR 2019, paras 323-329).

In light of the aforementioned regulations, the following part analyses 
the data that accounts for the practices are actually developed and that, 
repeatedly, affect the human rights of children and adolescents in migratory 
contexts.

5	 Situation of migrant children in Honduras, El Salvador and 
Guatemala

The migration process itself involves multiple risks to the security and 
integrity of children and adolescents, whose rights �are affected at each 
stage of the process: in their countries of origin, during transit, in the 
destination countries and after their repatriation� (Musalo & Ceriani 2015: 
7). Transit through migration routes is undertaken in dangerous contexts, 
due to climatic conditions, to precarious transport, to the control of certain 
regions by organised crime, and also by breaches committed by migration 
security agents, national and border authorities of transit countries (Musalo 
& Ceriani 2015). Against this background, the repressive responses of 

10	 The Inter-American Commission, in its 2019 Report on the Situation of Human Rights 
in Honduras, urged the Honduran state to bring its legislation in line with regional and 
international human rights norms and standards. IACHR 2019, para 323.

11	 The conditions are stated as follows: 1. Satisfying an examination by medical authorities; 
2. Providing appropriate identi�cation documents, and where appropriate, proving 
immigration status; 3. Submitting all reports requested by migration authorities; 4. 
Meeting the conditions set out in the entry authorisations (art 28).
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states and the use of deprivation of liberty represent a radical new violation 
of the human rights of children and adolescents migrating from their 
countries in search of better living conditions, and who undergo many 
dangers to achieve this.

Migration dynamics in these countries can also be understood in 
historical terms according to different problems such as the upheaval 
resulting from the articulation of poverty, violence and institutional 
weaknesses. The reasons why children set out on journeys alone vary 
greatly and may overlap, with many �eeing to seek asylum from war or 
civil strife, persecution or situations of mass violence in their own country 
(National University of Ireland 2019). In terms of the particular situation 
in each of the transit jurisdictions, in the countries of North Central 
America violence, insecurity, poverty and family reuni�cation continue to 
be important drivers of migration (OIM 2020). Speci�cally, the level of 
poverty in Honduras, El Salvador and Guatemala is signi�cantly above the 
Latin American average (the incidence of poverty is 74, 68 and 42 per cent 
of the population, respectively) (ECLAC 2019). According to the UNHCR 
(2017), Guatemala, Honduras and El Salvador are countries of origin and 
return for migration �ows. In the case of Mexico, this country is both a 
transit and destination country, in light of the fact that the United States is 
the �nal destination on the migratory route.

The increase in the number of children and adolescents, as the Inter-
American Commission points out, is also linked to the intention to �ee 
various forms of violence. This violence refers to the action of organisations 
such as gangs or maras, and drug-traf�cking cartels, as well as actions 
of state agents. These factors have also in�uenced international mobility, 
increasing internal displacement (IACHR 2018, para 29) in addition to 
factors such as poverty, inequality, and various forms of discrimination 
(IACHR 2015b, para 2). In turn, high levels of violence largely are a 
consequence of deteriorating socio-economic and security conditions 
(IACHR 2018, para 5). Furthermore, the Concluding Observations of the 
CRC Committee (2016, 2018, 2019) to these countries have reiterated 
its profound concern about the prevalence of the scenarios of poverty, 
violence, lack of education and discrimination affecting migrant children 
and adolescents. 

Also, the research conducted has found that there is no speci�c data to 
show the use of deprivation of liberty as a measure of last resort, supporting 
what is indicated in the Global Study regarding the view that �in Central 
and South America immigration detention of children is considerably less 
prevalent than elsewhere� (Nowak 2019: 462). However, CMW observed 
in its recent reports on Honduras (CMW 2016, para 36) and Guatemala 
(CMW 2019, paras 20, 40 and 41) about the lack of information on 
the detentions of migrants and their families in detention centres, or 
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places such as airports. What exists in these countries are �shelters� for 
the housing of migrant children and adolescents. However, these mostly 
concern domestic children and adolescents returned from Mexico and the 
United States. In Honduras, El Salvador and Guatemala these reception 
centres operate as children and adolescent shelter institutions and not as 
detention centres. In this respect, the following part analyses the situation 
of migrant children and adolescents in the North Central American 
countries separately while also brie�y describing the reception centres to 
where these children and adolescents have been returned.

5.1	Honduras 

Honduras is characterised by high levels of poverty, inequality and 
exclusion, especially impacting women, children and adolescents and 
migrants, as well as other vulnerable groups. In particular, the lack of 
opportunities for a large majority of the population affects young people. 
Other serious structural problems are institutional fragility, structural 
impunity, and corruption (IACHR 2019, para 17). In addition, the 
Inter-American Commission stated that there is �a particularly fragile 
institutional framework for guaranteeing children�s rights, the absence 
of comprehensive protection, and the lack of access to basic services for 
children and adolescents� (IACHR 2019, para 221). 

A signi�cant percentage of Honduran children and adolescents 
live in poverty and many of them live on the street. As of 2017, of the  
4,1 million children living in Honduras, 36 per cent lived in poverty and 
more than 10�000 were living on the streets (IACHR, Thematic Hearing 
on the �Children�s rights in the context of violence in Honduras� 2017). 
Honduras also has a high rate of infant mortality, a lack of access to decent 
living conditions such as drinking water or basic sanitation (IACHR 
(2019) paras 223-225). The Inter-American Commission also observed 
that children and adolescents are one of the groups most affected by 
gang activities and organised crime, which is re�ected by the number 
of murders, arbitrary executions and violent deaths of minors (IACHR 
2019, para 234). The Committee on Economic, Social and Cultural Rights 
(ESCR Committee) has also expressed its concern about the situation of 
children and adolescent street children, emphasising the risk that they will 
be recruited by gangs or other groups, or be employed in the child labour 
market, and recommended that the state establish a comprehensive child 
protection system to prevent these problems (ESCR Committee 2016, 
paras 37-38). 

Also, the CMW Committee has expressed concern about the large 
number of Honduran migrants who are deprived of their liberty in Mexico 
and the United States, including children and adolescents, and who are 
commonly deprived of their due process guarantees (CMW 2016, para 
36). For example, in Mexico, between January and May 2019 alone  



352    (2020) 4 Global Campus Human Rights Journal

11� 386 Honduran children and adolescents were arrested, of whom 
950 were unaccompanied aged between 0 and 11 years, and 1� 799 
unaccompanied children and adolescents aged between 12 and 17 were 
arrested.12 Most of these children are deported, without their procedural 
guarantees being respected, thus becoming returned migrants (CMW 
2016, para 38). The CMW Committee has recommended that the state 
intensify its consular actions and bilateral talks with transit and destination 
states such as Mexico and the United States, to ensure that the human 
rights of Honduran migrant children and adolescents are respected (CMW 
2016, paras 36-41). Despite these structural conditions, most migrants 
from Honduras are often considered economic migrants and often do not 
obtain the requisite international protection or are deported back to their 
countries (IACHR 2019, paras 316 and 324).

The majority of actions in connection with migration are concentrated 
on the attention of returned migrants. The state response consisted of 
the opening of the Attention Centre for Returned Migrants,13 and the 
restructuring in 2016 of the former El Eden Centre that was converted 
into the Centre of Care for Children and Migrant Families.14 These 
measures were highlighted by the Inter-American Commission as a step 
forward in the protection of returned migrants (IACHR 2019, paras 323-
329). According to Casa Alianza Honduras,15 throughout 2014 some 
10� 800 migrant children and adolescents were deported and received 
at the El Eden Centre. However, between January and August 2015 
this �gure was 5� 429, according to data from the Returned Migrant 
Care Centre (CAMR). Currently the Centre for Child Care and Migrant 
Families �BelØn�, administered by the IOM, highlighted overcrowding 
conditions and a lack of access to basic services in which unaccompanied 
and returned migrant children and adolescents live. It has urged the 
state to expand its measures to guarantee the rights of all children and 
adolescents. According to IOM data, as of 2017, 94.6 per cent of families 
of unaccompanied migrant children and adolescents lived in urban areas 
of Honduras, with an average of six people living in each home, of which 
50 per cent lack access to sewerage or hygiene. One in ten returned 

12	 Source https://elpais.com/internacional/2019/07/24/mexico/1563987207_829054.
html.

13	 According to their of�cial website, these centres provide services such as food, medical 
care, clothing, housing, and information about government social programs, to support 
returnees. There are currently two: CAMR-SPS and CAMR-OMOA.

14	 The Centro El Eden was a reception centre for migrant children returned from the 
United States. It provides the same services as CAMR, but adapted to CHA whether 
they are unaccompanied migrants, or have returned with their families.

15	 Casa Alianza is a civil society organisation working in the �eld of migrant children 
since 2000 and it has supported speci�c cases regarding the deportation of migrant 
CHA, mainly on the border of Agua Caliente, in the department of Ocotepeque. As 
the institution became involved with the issue, it expanded the attention towards this 
population, due to the increase in numbers of deported CHAs and the institutional 
vacuum generated by the state. Casa Alianza Honduras Pastoral Human Mobility 
Catholic Relief Services (2016). Migrant children Expulsion factors and challenges for 
their reintegration into Honduras.
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children and adolescents live in houses with �oors of soil and bahareque 
or adobe walls. Also, the Inter-American Commission noted that measures 
implemented by Honduras relate to migration �for economic reasons� but 
fail to provide adequate programmes to identify and care for deportees 
with protection needs (IACHR 2019, para 330). There is also a lack of 
specialised protection protocols for the speci�c risks faced by returned 
migrant children and adolescents, nor effective implementation of a 
national comprehensive guarantee system for the rights of children and 
adolescents, for state organ activities to ensure the protection that these 
children require (IACHR 2019, para 252). The ESCR Committee has also 
noted the lack of adequate measures to reintegrate returned migrants to 
Honduran society and recommends improving living conditions in the 
returned migrant care centres, in particular to access adequate social, legal 
and medical assistance services (ESCR Committee 2016, paras 49 and 50). 
Finally, the Inter-American Commission has warned that the children and 
adolescents returned to Honduras are exposed to the same conditions and 
risk factors that forced them to leave the country (IACHR 2019, para 252), 
thus re�ecting the circularity of this problem.

5.2 	El Salvador 

El Salvador, as indicated by the CRC Committee, experiences serious 
problems in relation to the protection of children, including the high 
number of murders and disappearances of children and adolescents, 
committed mostly by maras; the high degree of impunity for crimes; the 
vulnerability of children, from the age of �ve years, vis-à-vis recruitment by 
the maras; the scant attention paid to the structural causes of this violence; 
and the large number of allegations of torture, extrajudicial executions 
and enforced disappearances of children and adolescents at the hands of 
the police and armed forces, in the context of the �ght against organised 
crime (CRC Committee 2018, paras 22-24). The Committee was also 
concerned that corporal punishment against children is legally and 
culturally accepted; a high incidence of cases of ill-treatment and neglect 
of children in the intra-family sphere; and an exceptionally high number 
of cases of sexual violence against girls (CRC Committee 2018, paras 25-
27). Particularly regarding violence against girls, in the �rst eight months 
of 2017, 1�029 cases of sexual offence � with rape being the most frequent 
(769 cases) � were reported to have been committed against girls between 
the ages of 13 and 17 years. Many girls are also targeted by gangs for sexual 
exploitation purposes. Impunity affects 90 per cent of these cases (CRC 
Committee 2018, para 27). It is clear that the situation of violence against 
children in El Salvador is widespread and structural, being one of the 
factors that cause the migration of Salvadoran children and adolescents.

Furthermore, in terms of returned children and adolescents, the 
CMW Committee expressed concern about the increase in the number 
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of unaccompanied migrant children who had been repatriated to El 
Salvador and the lack of effective measures to ensure their resettlement 
and long-term reintegration (CMW (2014) para 48). According to the 
National Council on Children and Adolescents, 2�598 returned children 
and adolescents were registered in 2017 � 6� 661 fewer than in 2016. 
There is a large percentage of children and adolescents deported in the 
destination countries and returned to El Salvador, located in the Centre for 
the Care of Returned Children and Adolescents. Others await deportation 
at El Salvador consulates located in transit or destination countries. Some 
of the children and adolescents that have returned or been deported are 
unaccompanied. Children of irregular migrant workers are also included, 
as well as those affected by internal displacements (UNICEF 2014, Child 
and Adolescent Situation Report in El Salvador). 

As a step forward, between 2017 and 2018 El Salvador implemented 
a series of measures. One of these measures was the development and 
implementation of action protocols on migration, with an emphasis on 
vulnerability pro�les and the role of each of the institutions in the care 
of returned migrants, such as the Protocol on the Protection and Care 
of Salvadoran Migrant Children and Adolescents CHAs (CRC Committee 
2018, para 46). The Ministry of Foreign Affairs, in coordination with other 
government institutions and international agencies, launched two initiatives 
that serve the returned population. In October 2017 the programme El 
Salvador es tu casa was launched. This programme bene�ts the returned El 
Salvador population for a digni�ed and effective integration into society 
by coordinating a number of services: psycho-social assistance, academic, 
employment and entrepreneurship opportunities. The programme has 
�ve key areas of work, namely, (i) care and advice; (ii) reception and 
welcome; (iii) insertion and networking; (iv) follow-up; and (v) project 
management. Currently, El Salvador has a migrant care and shelter body: 
the Directorate of Migrant Care, which functions as a comprehensive care 
centre for returnees. The centre is located in the La Chacra community 
and receives returnees from land routes from Mexico and air routes from 
the United States. The Centre for Integral Care for Migrants functions as a 
shelter for migrants who are in an irregular status and provides them with 
safe conditions while the return to the country of origin is being processed. 
Among the focal points the Centre aims to provide comprehensive care 
with a human rights approach, meeting basic needs and health care, in 
addition to legal assistance to ensure due process.

5.3	Guatemala 

The human rights situation in the country remains affected by the internal 
armed con�ict that took place between 1960 and 1996. During the 
con�ict, massive human rights violations were perpetrated, including 
massacres, forced disappearances, rape and scorched earth operations 
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aimed at decimating the Maya indigenous people (IACHR 2017, para 33). 
The reasons giving rise to this con�ict persist, such as the concentration of 
economic power in the hands of a few, state weakness and, in particular, 
ongoing racial discrimination, social inequality, and lack of access to justice 
(IACHR 2017, paras 36 and 38). Crimes committed during the armed 
con�ict were not tried after the closure of the International Commission 
against Impunity in Guatemala (CICIG).16 

The country�s current situation is characterised by the levels of poverty, 
racism and inequality (IACHR 2017, para 38). In 2018 the CRC Committee 
also expressed concern about the situation of children, highlighting 
the situation of poverty and exclusion, re�ected in the large number of 
children under the age of �ve years suffering from chronic malnutrition 
and the number of resulting deaths (CRC Committee 2018, para 15). These 
exceed 46,5 per cent and rises to 61,2 per cent for indigenous children. 
It was also pointed out that the situation of children�s rights in Guatemala 
leads them to migrate to other countries (CMW Committee 2019, para 
44). Furthermore, and to better understand the country�s context, between 
40 and 60 per cent of the population identi�es itself as indigenous, and 
much of it has historically inhabited rural areas (IACHR 2017, para 37). 
Also, between 1990 and 2013 Guatemala was the lowest state-grossing 
country in the region (IACHR 2017, para 38). The country also has one of 
the highest levels of impunity in the world,17 the most egregious examples 
being crimes against women and girls, and violence against indigenous 
peoples.

In terms of returned children and adolescents� public policies, the 
Secretariat for Social Welfare of the Presidency of the Republic has 
a programme for unaccompanied migrant children, which provides 
specialised care for the repatriation of returned children to the country, 
as well assistance to migrants in transit who require support for family 
reuni�cation. The programme operates with the Department of 
Unaccompanied Children and Adolescents, which has two services: Casa 
�Our Roots� Shelter, Quetzaltenango (CNRQ) (its purpose is to care for 
and protect unaccompanied migrant children returning by land from the 
United States and Mexico, and the shelter�s capacity is for 70 children) 
and Our Roots Albergue Casa Guatemala which provides protection for 
unaccompanied migrant children returning on �ights from the United 
States and Mexico. Cases of serious human rights violations are housed in 
this centre. Both shelters are staffed with social workers and psychology 
professionals in charge of reporting to the Attorney-General�s of�ce. These 

16	 The CICIG was an international independent body supported by the United Nations 
that from 2007 to 2019 assisted state bodies in Guatemala both in the investigation 
of crimes committed by members of illegal security forces and clandestine security 
apparatuses, as well as dismantling these groups.

17	 See more at https://www.cicig.org/cicig/mandato-y-acuerdo-cicig/.
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reports summarise information related to an initial interview that focuses 
on human rights violations and risks to which children are exposed. In 
turn, the Quedate Training Centre has been identi�ed18 as a prevention 
mechanism for undocumented migration and at-risk returnees. It is a 
technical training facility for adolescent returnees requiring training in 
order to increase employment opportunities. It has post-school leveraged 
education processes and accelerated training of a technical nature. By 
2017 it had 332 participants who were studying in different specialties.

Based on the data collected, the migration of children and adolescents 
from North Central America is linked to structural conditions that 
disproportionately affect them. Despite that, most migrant children and 
adolescents are often deported back to their country due to the deprivation 
of due process guarantees, among other reasons. Although there are efforts 
on the part of the states to try to reintegrate children and adolescents back 
into society, they are still lacking adequate measures in order to protect 
them. The same conditions that forced them to leave their home countries 
persist when they are returned. In this respect, the following part analyses 
the deprivation of liberty of children and adolescents in Mexico as the 
receiving, issuing, transiting and returning country in order to better 
understand the speci�c situation of children and adolescents and the state 
response towards migration. 

6	 Children and adolescents deprived of liberty on immigra-
tion grounds in Mexico: Tension between securitisation 
logic and comprehensive child protection

The central problem concerning migrant children deprived of liberty arises 
from the ascendency of immigration policy, especially its securitisation 
aspects, over the policy of comprehensive protection of migrant children. 
Comprehensive protection entails the abandonment of the old doctrine 
of the �irregular status� which usually focused on assistance or repressive 
policies, plans and programmes, on those children and adolescents who 
were �unprotected� or in a deprived situation, and were therefore (non-
participating) targets. Unlike the concept of the �irregular status�, policies, 
plans and programmes that are based on the doctrine of comprehensive 
protection, promote, defend and protect the human rights of all children 
and adolescents. However, the subsidiary role that child protection bodies 
often play at the local and national levels, as well as the assistance and 
pastoral nature of the general policy on children, also indicate the lack of 
a comprehensive protective approach to migrant children and adolescents 
(Ceriani 2014). In this regard, the obligation to prioritise the status of 

18	 Secretariat of Social Welfare of the Presidency of the Republic, Government of 
Guatemala, on the Quedate Training Centre: http://www.sbs.gob.gt/centros-de-
formacion-quedate/.
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children and adolescents over that of migrants implies that policies 
for children and social protection must identify them as a particularly 
vulnerable group requiring protection. These policies often register a 
de�cit with respect to the speci�c needs of unaccompanied and separated 
children and adolescents in particular (IPPDH 2019). 

The situation of migrant children and adolescents from North Central 
American countries to Mexico as a destination or transit country highlights 
a series of violations of rights, and reveals the violation of international 
and regional legislation on the protection of children and adolescents� 
human rights. In this regard, the data below re�ects the deprivation of the 
freedom of migrant children and adolescents in Mexico, while noting that 
this situation proves to be the focal point of all other rights violations that 
occur in the migration context.

In Mexico, according to the Migration Policy Unit, Registration 
and Identity of Persons, the number of foreign (accompanied and 
unaccompanied) children and adolescents registered with the National 
Migration Institute (INM) in 2019 totalled 51� 999 (Unidad de Política 
Migratoria, Registro e Identidad de Personas 2019). The following table 
indicates the demographics of this group according to gender and major 
countries of origin.

Flow of foreign children and adolescents submitted to the INM, according 
to gender and principal countries of origin, January-September 2019

Country of origin Men Women Total
Guatemala 9,981 (61.4%) 6,265 (38.6%) 16,246 (31.2%)
Honduras 14,378 (58.1%) 10,372 (41.9%) 24,740 (47.6%)
El Salvador 3,890 (56.6%) 2,981 (43.4%) 6,871 (13.2%)
Other Countries 6,871 (13.2%) 1,929 (46.7%) 4,132 (7.9%)
Source: Migration Policy Unit, Registration and Identity of Persons, 
based on the Monthly Newsletter of Migration Statistics 2014-2019

Immigration facilities in Mexico housing migrants have in law been 
referred to as Migratory Centres and, more recently, with the setting up of 
provisional shelters, are classi�ed according to the length of time in which 
migrants remain detained. The Regulations of the Migration Law (article 3, 
section XI) and later the 2012 Rules (article 5) include this concept when 
indicating that they are �the physical facility that the institute establishes or 
enables to temporarily accommodate foreigners who have failed to prove 
a regular migratory status, until their transfer to a migration station, or 
that their immigration status is resolved� (CNDH 2019). According to the 
Mexican National Commission on Human Rights (CNDH), 30 migratory 
centres are currently operating, mostly set up between the years 2000 
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and 2010 (20 centres). Those with the largest housing capacity are 21st 
Century (960); Acayucan (836); and Iztapalapa (430), totalling 2�226.19

Provisional shelters are classi�ed according to their physical 
characteristics as temporary shelters A, which allow a maximum stay 
of 48 hours, and temporary shelters B, which allow a maximum stay of 
seven days. These latter shelters are necessary to provide space in those 
states of the Republic that have no, or inadequately existing, migration 
centres. There are currently 12 temporary type A and 11 type B shelters. 
The accommodation capacity in some temporary shelters is for up to 120 
people, exceeding that of several migratory centres such as the Estancia de 
ComitÆn, Chiapas, as well as other Estancias whose capacity is similar to 
that of migratory centres, such as Hueyate, San Cristóbal de las Casas, La 
Ventosa and San Pedro Tapanatepec, located in the states of Chiapas and 
Oaxaca, entities with large migratory �ows.

The physical, structural and operational characteristics of immigration 
centres continue to emulate a prison model where individuals are kept 
in cells with bars under lock and key, and subjected to routines typical 
of social reintegration centres, modelled on schemes for national security 
protection to the detriment of human security and respect for their human 
rights (CNDH 2019). In 2018 the authorities established temporary 
shelters where the members of the �migrant caravans� were housed for a 
longer period. There were both open and closed-access shelters.

The shelters set up by the National Migration Institute at the Tapachula 
fairgrounds, in Chiapas, is a closed-access facility, with perimeter security 
provided by the Federal Police. The National Commission on Human 
Rights noted during its visits that up to approximately 3� 000 people 
were housed there, including children and adolescents, women, older 
individuals, persons with disabilities and men, who remained deprived of 
their liberty, even though they were refugee-status applicants.

The National Commission on Human Rights of Mexico (CNDH) noted 
that of the 38�581 children and adolescents detained in Mexico in 2019, 
8� 744 were unaccompanied children and adolescents.20 For its part, 
Mexico�s National Migration Institute (INM) reported that the detention of 
Central American migrant children during the �rst half of 2019 increased 
by more than 130 per cent compared to the same period in 2018. On the 
other hand, the federal facilities where the INM detained a greater number 
of children and adolescents were Chiapas, Veracruz, Tabasco, Oaxaca, 
Tamaulipas and San Luis Potosí (CNDH 2018). A signi�cant fact is that 

19	 Comisión Nacional de los Derechos Humanos, Informe Especial. Situación de las Estaciones 
Migratorias en MØxico, Hacia un nuevo modelo alternativo a la detención, MØxico, 2019. 

20	 Available at https://www.proceso.com.mx/601288/piden-a-la-cidh-supervisar-politica-
migratoria-regional-dirigida-a-la-ninez-y-adolescencia.
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of the 36� 174 children and adolescents detained by the INM in 2015, 
only 12�414 were processed through the DIF systems (National System 
for Integral Family Development). This highlights the preponderant 
policy of immigration control over the policy of child protection, as 
has already been noted.21 According to Mexico�s CNDH, 86 per cent of 
children and adolescents were deported in 2016, representing a serious 
violation of their human rights. This trend continues up to the present 
day (CNDH 2018, para 160). Another important fact is that in its last 
visits, the CNDH repeatedly identi�ed accompanied and unaccompanied 
CHAs at the migratory centres of Iztapalapa, Acayucan and Tapachula, in 
�ve provisional shelters, taking into account that the latter are even more 
precarious than the migratory centres themselves.22

Data gathered by the INMM Citizens� Council indicate that the children 
and adolescents� conditions of detention are a matter of concern.23 The 
following aspects may be mentioned:

�	 Poor diet: Children aged 0 to four years were constantly falling ill 
due to the food provided to them in the centres � they are only 
provided with three meals a day, even though they require feeding 
�ve times. In addition, milk is distributed to children up to two years 
of age, while older children remain dependent on this nutrient.

�	 Lack of medical care: Medical care for infants and young children 
is poor, as mothers notice that medical staff do not perform basic 
check-ups before providing medical treatments.

�	 Staff abuse: Staff mistreatment of mothers with young children 
consisting of a ban on removing blankets from the rooms, causing 
minors to sleep directly on the �oor throughout the day.

�	 Lack of recreational and educational opportunities: With the 
exception of the Acayucan centre, the others do not have educational 
and recreational spaces or activities for children and adolescents.

�	 Equivalent procedures for children and adults without contemplating 
the best interests of the child. The dossiers inspected did not include 
references to any proceedings followed to determine the best interests 
of the child.

�	 Prevalence of institutionalisation and detention over other 
alternatives. The placement of migrant children in shelters in the 
DIF (National System for the Integral Development of the Family) is 
concerning because these shelters are being validated as migratory 

21	 Comisión Nacional de los Derechos Humanos (2018). Informe Especial. La problemÆtica 
de niæas, niæos y adolescentes centroamericanos en contexto de migración internacional 
no acompaæados en su trÆnsito por MØxico, y con necesidades de protección internacional. 
MØxico. 

22	 Comisión Nacional de los Derechos Humanos (2018).
23	 Consejo Ciudadano del Instituto Nacional de Migración, Personas en detención migratoria en 

MØxico Misión de Monitoreo de Estaciones Migratorias y Estancias Provisionales del Instituto 
Nacional de Migración. MØxico, July 2017.
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centres. Numerous �les include summary resolutions providing the 
corresponding authorisation and ignoring alternatives to detention 
set out in the immigration legislation itself.

�	 Prolonged periods of detention. Asylum-seeking children and 
adolescents remain in detention for long periods. Said periods 
continue, despite the children and adolescents being transferred to 
a shelter of the municipal, state or federal DIF system, due to the 
fact that the vast majority are closed-access shelters, and the periods 
of accommodation therein are long and create great uncertainty for 
children.

According to Musalo and Ceriani (2015), the human rights impact on 
children and adolescents in migratory contexts is based on the view that 
undocumented migration is a crime. This belief leads to circumstances 
in which ill-treatment and other human rights violations prevail. In this 
sense, the regularisation of migration should be considered as a measure 
of protection for children and adolescents. This involves a change of 
perspective and also a change in institutional practices and structures.

It is important to note that policies aimed at migrant children and 
adolescents must consider in the �rst place the best interests of the child. 
Migration and protection procedures involving migrant children and 
adolescents must respect a set of procedural safeguards, with the aim 
of ensuring that their best interests are a primary consideration. This 
implies the right to be heard; the right to information; the rapidity of 
the proceedings; the specialisation of responsible of�cials; access to legal 
assistance; the appointment of a guardian in the case of unaccompanied 
and separated children and adolescents; the right to appeal decisions; the 
right to consular assistance; and con�dentiality safeguards � especially in 
cases of refugee status determinations (IPPDH 2019). 

7	 Final observations 

On the basis of the data collected, it is worth noting that the interpretation 
and implementation of CRC and the Principles of Comprehensive 
Protection continue to reveal dif�culties, tensions and disputes (Beloff 
2014). This is evident in the treatment of migrant children based on a 
rationale that prioritises national security over the best interests of the 
child. In this way, the deprivation of liberty of children and adolescents is 
at the heart of a series of violations that occur in the context of migration. 
In addition, the problem of children deprived of liberty on immigration 
grounds necessarily requires to be part of the broader framework of 
discussions on democracy and the role of states as guarantors of rights, 
as mentioned at the beginning of this article. The importance of social, 
economic and cultural rights and related policies is central in this context 
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(Baratta 2004) and especially in the case of the countries of North Central 
America. 

In consequence of the above, and following the recommendations 
of the Global Study (Nowak 2019), in order to prevent the detention 
of children and adolescents on immigration grounds, the following 
challenges can be identi�ed in the context the deprivation of liberty of 
migrant children in the countries of North Central America and Mexico: 
recognising the condition of children and adolescents as superior to 
other types of categorisation or classi�cation; working on the training 
of state agents responsible for migration policies on the protection of 
the rights of children and adolescents; strengthening the creation and 
continuation of specialised bodies in the area of comprehensive child 
protection in migration contexts, as well as monitoring and controlling 
bodies on migration policies and institutions; eradicating the deprivation 
of liberty of children and adolescents, and in particular those who are 
detained on immigration grounds as migration-related detention can 
never be considered a measure of last resort and in the best interest of 
the child; in the interim, promoting non-custodial measures as protection 
mechanisms for children and adolescents in migratory contexts with the 
aim of reducing the number of children in this situation; moving towards 
a multidimensional and multi-causal approach to the migration issue by 
focusing on the guarantee of rights, in particular addressing social factors 
and their structural causes; expanding immigration policies as a protection 
mechanism for children and adolescents; and including a gender focus in 
the care of migrant children and adolescents.

The deprivation of children and adolescents� liberty for migratory 
reasons poses urgent challenges from the point of view of human rights 
and democracy. These challenges demand concrete action and solid 
agreements among key stakeholders, beyond mere rhetoric. This also 
conforms to goal 16.2 of United Nations Sustainable Development Goals 
as indicated by the Global Study (Nowak 2019). The human rights of 
migrant children and adolescents should be a priority for the states in 
order to eliminate their deprivation of liberty. The detention of migrant 
children should never be considered a measure of last resort as it violates 
the exercise of their fundamental rights.
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Annexure

Guatemala�s status of international treaty rati�cations24

Treaty Signature date
Rati�cation 
date, accession, 
date (a)

Convention against Torture and Other 
Cruel Inhuman or Degrading Treatment 
or Punishment

� 5-Jan-1990 (a)

Optional Protocol of the Convention 
against Torture 25-Sep-2003 9-Jun-2008

International Covenant on Civil and 
Political Rights � 5-May-1992 (a)

Second Optional Protocol to the 
International Covenant on Civil and 
Political Rights aiming to the abolition of 
the death penalty

� �

Convention for the Protection of All 
Persons from Enforced Disappearance 6-Feb-2007 �

Convention on the Elimination of All 
Forms of Discrimination against Women 8-Jun-1981 12-Aug-1982

International Convention on the 
Elimination of All Forms of Racial 
Discrimination

8-Sep-1967 18-Jan-1983

International Covenant on Economic, 
Social and Cultural Rights � 19-May-1988 (a)

International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

7-Sep-2000 14-Mar-2003

Convention on the Rights of the Child 26-Jan-1990 6-Jun-1990
Optional Protocol to the Convention 
on the Rights of the Child on the 
involvement of children in armed 
con�ict

7-Sep-2000 9-May-2002

Optional Protocol to the Convention 
on the Rights of the Child on the sale 
of children child prostitution and child 
pornography

7-Sep-2000 9-May-2002

Convention on the Rights of Persons 
with Disabilities 30-Mar-2007 7-Apr-2009

24	 OHCHR, available at https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/
Treaty.aspx?CountryID=7&Lang=EN 
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Treaty

Acceptance 
of individual 
complaints 
procedures

Date of 
acceptance/non- 
acceptance

Individual complaints procedure under 
the Convention against Torture Yes 25-Sep-2003

Optional Protocol to the International 
Covenant on Civil and Political Rights Yes 28-Nov-2000

Individual complaints procedure under 
the International Convention for the 
Protection of All Persons from Enforced 
Disappearance

- �

Optional Protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

Yes 9-May-2002

Individual complaints procedure under 
the International Convention on the 
Elimination of All Forms of Racial 
Discrimination

N/A �

Optional protocol to the International 
Covenant on Economic, Social and 
Cultural Rights

No �

Individual complaints procedure under 
the International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

Yes 11-Sep-2007

Optional Protocol to the Convention on 
the Rights of the Child No �

Optional protocol to the Convention on 
the Rights of Persons with Disabilities Yes 7-Apr-2009

Treaty
Acceptance 
of inquiry 
procedure

Date of 
acceptance/non 
acceptance

Inquiry procedure under the Convention 
against Torture Yes 5-Jan-1990

Inquiry procedure under the 
International Convention for the 
Protection of All Persons from Enforced 
Disappearance

- �

Inquiry procedure under the 
Optional protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

Yes 9-May-2002

Inquiry procedure under the Optional 
Protocol to the International Covenant 
on Economic, Social and Cultural Rights

- �
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Inquiry procedure under the Optional 
Protocol to the Convention on the 
Rights of the Child

- �

Inquiry procedure under the Convention 
on the Rights of Persons with Disabilities Yes 7-Apr-2009

Honduras�s status of international treaty rati�cations25

Treaty Signature date
Rati�cation 
date, accession, 
date (a)

Convention against Torture and Other 
Cruel Inhuman or Degrading Treatment 
or Punishment

� 5-Dec-1996 (a)

Optional Protocol of the Convention 
against Torture 8-Dec-2004 23-May-2006

International Covenant on Civil and 
Political Rights 19-Dec-1966 25-Aug-1997

Second Optional Protocol to the 
International Covenant on Civil and 
Political Rights aiming to the abolition of 
the death penalty

10-May-1990 1-Apr-2008

Convention for the Protection of All 
Persons from Enforced Disappearance 6-Feb-2007 1-Apr-2008

Convention on the Elimination of All 
Forms of Discrimination against Women 11-Jun-1980 3-Mar-1983

International Convention on the 
Elimination of All Forms of Racial 
Discrimination

� 10-Oct-2002 (a)

International Covenant on Economic, 
Social and Cultural Rights 19-Dec-1966 17-Feb-1981

International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

� 9 Aug 2005 (a)

Convention on the Rights of the Child 31-May-1990 10 Aug 1990
Optional Protocol to the Convention 
on the Rights of the Child on the 
involvement of children in armed 
con�ict

� 14-Aug-2002 (a)

Optional Protocol to the Convention 
on the Rights of the Child on the sale 
of children child prostitution and child 
pornography

� 8-May-2002 (a)

25	 OHCHR, available at https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/
Treaty.aspx?CountryID=7&Lang=EN 
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Convention on the Rights of Persons 
with Disabilities 30-Mar-2007 14-Apr-2008

Treaty

Acceptance 
of individual 
complaints 
procedures

Date of 
acceptance/non-
acceptance

Individual complaints procedure under 
the Convention against Torture N/A �

Optional Protocol to the International 
Covenant on Civil and Political Rights Yes 7-Jun-2005

Individual complaints procedure under 
the International Convention for the 
Protection of All Persons from Enforced 
Disappearance

N/A �

Optional Protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

No �

Individual complaints procedure under 
the International Convention on the 
Elimination of All Forms of Racial 
Discrimination

N/A �

Optional protocol to the International 
Covenant on Economic, Social and 
Cultural Rights

No �

Individual complaints procedure under 
the International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

N/A �

Optional Protocol to the Convention on 
the Rights of the Child No �

Optional protocol to the Convention on 
the Rights of Persons with Disabilities Yes 16-Aug-2010

Treaty
Acceptance 
of inquiry 
procedure

Date of 
acceptance/non-
acceptance

Inquiry procedure under the Convention 
against Torture Yes 5-Dec-1996

Inquiry procedure under the 
International Convention for the 
Protection of All Persons from Enforced 
Disappearance

Yes 1-Apr-2008

Inquiry procedure under the 
Optional protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

- �
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Inquiry procedure under the Optional 
Protocol to the International Covenant 
on Economic, Social and Cultural Rights

- �

Inquiry procedure under the Optional 
Protocol to the Convention on the 
Rights of the Child

- �

Inquiry procedure under the Convention 
on the Rights of Persons with Disabilities Yes 16-Aug-2010

El Salvador�s status of international treaty rati�cations26

Treaty Signature date
Rati�cation 
date, accession, 
date (a)

Convention against Torture and Other 
Cruel Inhuman or Degrading Treatment 
or Punishment

� 17-Jun-1996 (a)

Optional Protocol of the Convention 
against Torture � �

International Covenant on Civil and 
Political Rights 21-Sep-1967 30-Nov-1979

Second Optional Protocol to the 
International Covenant on Civil and 
Political Rights aiming to the abolition of 
the death penalty

� 8-Apr-2014 (a)

Convention for the Protection of All 
Persons from Enforced Disappearance � �

Convention on the Elimination of All 
Forms of Discrimination against Women 14-Nov-1980 19-Aug-1981

International Convention on the 
Elimination of All Forms of Racial 
Discrimination

� 30-Nov-1979 (a)

International Covenant on Economic, 
Social and Cultural Rights 21-Sep-1967 30-Nov-1979

International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

13-Sep-2002 14-Mar-2003

Convention on the Rights of the Child 26-Jan-1990 10-Jul-1990
Optional Protocol to the Convention 
on the Rights of the Child on the 
involvement of children in armed 
con�ict

18-Sep-2000 18-Apr-2002

26	 OHCHR, available at https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/
Treaty.aspx?CountryID=7&Lang=EN 
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Optional Protocol to the Convention 
on the Rights of the Child on the sale 
of children child prostitution and child 
pornography

13-Sep-2002 17-May-2004

Convention on the Rights of Persons 
with Disabilities 30-Mar-2007 14-Dec-2007

Treaty

Acceptance 
of individual 
complaints 
procedures

Date of 
acceptance/non-
acceptance

Individual complaints procedure under 
the Convention against Torture N/A �

Optional Protocol to the International 
Covenant on Civil and Political Rights Yes 6-Jun-1995

Individual complaints procedure under 
the International Convention for the 
Protection of All Persons from Enforced 
Disappearance

- �

Optional Protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

No �

Individual complaints procedure under 
the International Convention on the 
Elimination of All Forms of Racial 
Discrimination

Yes 23-Mar-2016

Optional protocol to the International 
Covenant on Economic, Social and 
Cultural Rights

Yes 20-Sep-2011

Individual complaints procedure under 
the International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

N/A �

Optional Protocol to the Convention on 
the Rights of the Child Yes 9-Feb-2015

Optional protocol to the Convention on 
the Rights of Persons with Disabilities Yes 14-Dec-2007

Treaty
Acceptance 
of inquiry 
procedure

Date of 
acceptance/non-
acceptance

Inquiry procedure under the Convention 
against Torture Yes 17-Jun-1996

Inquiry procedure under the 
International Convention for the 
Protection of All Persons from Enforced 
Disappearance

- �
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Inquiry procedure under the 
Optional protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

- �

Inquiry procedure under the Optional 
Protocol to the International Covenant 
on Economic, Social and Cultural Rights

Yes 20-Sep-2011

Inquiry procedure under the Optional 
Protocol to the Convention on the 
Rights of the Child

- �

Inquiry procedure under the Convention 
on the Rights of Persons with Disabilities Yes 14-Dec-2007

Mexico�s status of international treaty rati�cations27

Treaty Signature date
Rati�cation 
date, accession, 
date (a)

Convention against Torture and Other 
Cruel Inhuman or Degrading Treatment 
or Punishment

18-Mar-1985 23-Jan-1986

Optional Protocol of the Convention 
against Torture 23-Sep-2003 11-apr-2005

International Covenant on Civil and 
Political Rights � 23-Mar-1981 (a)

Second Optional Protocol to the 
International Covenant on Civil and 
Political Rights aiming to the abolition of 
the death penalty

� 26-Sep-2007 (a)

Convention for the Protection of All 
Persons from Enforced Disappearance 6-Feb-2007 18-Mar-2008

Convention on the Elimination of All 
Forms of Discrimination against Women 17-Jul-1980 23-Mar-1981

International Convention on the 
Elimination of All Forms of Racial 
Discrimination

1-Nov-1966 20-Feb-1975

International Covenant on Economic, 
Social and Cultural Rights � 23-Mar-1981 (a)

International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

22-May-1991 8-Mar-1999

Convention on the Rights of the Child 26-Jan-1990 21-Sep-1990

27	 OHCHR, available at https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/
Treaty.aspx?CountryID=7&Lang=EN 
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Optional Protocol to the Convention 
on the Rights of the Child on the 
involvement of children in armed 
con�ict

7-Sep-2000 15-Mar-2002

Optional Protocol to the Convention 
on the Rights of the Child on the sale 
of children child prostitution and child 
pornography

7-Sep-2000 15-Mar-2002

Convention on the Rights of Persons 
with Disabilities 30-Mar-2007 17-Dec-2007

Treaty

Acceptance 
of individual 
complaints 
procedures

Date of 
acceptance/non-
acceptance

Individual complaints procedure under 
the Convention against Torture Yes 15-Mar-2002

Optional Protocol to the International 
Covenant on Civil and Political Rights Yes 15-Mar-2002

Individual complaints procedure under 
the International Convention for the 
Protection of All Persons from Enforced 
Disappearance

N/A �

Optional Protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

Yes 15-Mar-2002

Individual complaints procedure under 
the International Convention on the 
Elimination of All Forms of Racial 
Discrimination

Yes 15-Mar-2002

Optional protocol to the International 
Covenant on Economic, Social and 
Cultural Rights

No �

Individual complaints procedure under 
the International Convention on the 
Protection of the Rights of All Migrant 
Workers and Members of Their Families

Yes 8-Mar-1999

Optional Protocol to the Convention on 
the Rights of the Child No �

Optional protocol to the Convention on 
the Rights of Persons with Disabilities Yes 17-Dec-2007

Treaty
Acceptance 
of inquiry 
procedure

Date of 
acceptance/non-
acceptance

Inquiry procedure under the Convention 
against Torture Yes 23-Jan-1986
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Inquiry procedure under the 
International Convention for the 
Protection of All Persons from Enforced 
Disappearance

Yes 18-Mar-2008

Inquiry procedure under the 
Optional protocol to the Convention 
on the Elimination of All Forms of 
Discrimination against Women

Yes 15-Mar-2002

Inquiry procedure under the Optional 
Protocol to the International Covenant 
on Economic, Social and Cultural Rights

- �

Inquiry procedure under the Optional 
Protocol to the Convention on the 
Rights of the Child

- �

Inquiry procedure under the Convention 
on the Rights of Persons with Disabilities Yes 17-Dec-2007
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1	 Introduction

For decades the isolation and segregation of children with disabilities was 
a common practice in South-East Europe (SEE), with parents in many 
cases advised by authorities that their children would be better cared 
for in an institution. The discovery of gross human rights violations in 
residential institutions in SEE countries during the 1990s led to massive 
injections of emergency international aid to temporarily improve the 
situation (Axelsson et al 2004: 15). However, in most former socialist SEE 
countries, deinstitutionalisation would not become a policy priority until 
at least by the �rst decade of the twenty-�rst century. Moreover, available 
data suggests that the deprivation of liberty in residential institutions was 
even more often exercised in the post-Socialist period, with a sharp rise 
in the rates of infants and toddlers with disabilities in institutions (Tobis 
2000: 24). Almost 20 years later the shift towards family-based alternatives 
and the commitment to close down institutions have not been realised. 
Although the overall numbers were reduced in some states, children with 
disabilities continue to be overrepresented in institutions.

To understand the process, status and challenges of deinstitutionalisation, 
the article explores comparative case studies of four countries in the SEE 
region, namely, Albania, Bosnia and Herzegovina (BiH), Bulgaria and 
Serbia. The United Nations (UN) Global Study on Children Deprived of 
Liberty revealed that children with disabilities constitute 77 per cent of all 
children in institutions in Serbia, while the numbers are also extremely 
high for BiH � 58,1 per cent (Nowak 2019: 190). According to the same 
source, the situation in Albania and Bulgaria is somewhat improved, with 
the overall number of children with disabilities being 25 per cent and 10,2 
per cent respectively. However, this data should be cautiously scrutinised. 
For instance, the backbone of Bulgaria�s deinstitutionalisation efforts are 
so-called small group homes, introduced as a community-based model 
of care. Hence, children placed in these facilities are not considered by 
the Bulgarian authorities as being institutionalised. On the other hand, 
these small group homes are far from community-based in the sense of 
the Convention on the Rights of Persons with Disabilities (CRPD) due to 
their inherited institutional mindset and institution-like treatment. The 
situation is similar to the so-called la casa famiglia in Albania and other 
comparable solutions in Serbia and BiH. 

Similar Socialist or Communist pasts as well as political and economic 
turmoil during the transition to democracy have created many common 
challenges across the states here under review that still have to be 
addressed. The lack of adequate and available community-based services 
outside large residential facilities that would enable families to take care of 
their children, on the one hand, and negative legal and societal attitudes 
towards disability, on the other, seem to be a common characteristic 
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throughout the region. While statistical data to measure the reach of efforts 
aimed at reducing the number of children with disabilities in residential 
institutions is incomplete, the available sources suggest that children 
with disabilities in SEE are more likely to be deprived of their liberty 
in institutions than children who do not live with disabilities. Among 
children with disabilities, those with mental and intellectual impairments 
often spend most of their lives in institutions, which usually is the only 
available option because of a lack of alternatives.

The article �rst explains the main concepts around deinstitutionalisation 
and disability-based deprivation of liberty, relying on international and 
regional human rights standards. Second, it explores the root causes of 
both the institutionalisation and segregation of children with disabilities 
by providing an insight into the socio-historical background. Third, the 
article provides an overview of current legislation and its implementation 
shortcomings in Albania, BiH, Bulgaria and Serbia. Finally, the article 
presents an analysis of the deinstitutionalisation processes in these 
countries. Deinstitutionalisation is not possible without the existence of 
inclusive community-based services to families in which children with 
disabilities live. The reach of deinstitutionalisation efforts in this article, 
therefore, is measured not only by the number of children who were 
�removed� from institutions, but also by the availability of community-
based services, the number of children placed with families and similar. 
The conclusions rely on relevant primary and secondary sources. Primary 
data was obtained from several institutions in Serbia and BiH, the Bulgarian 
Ministries of Health and Social Care, and the Albanian State Social Services. 
Information was also acquired from a variety of international and non-
governmental sources.

2	 Replacing disability-based deprivation of liberty with com-
munity-based support

Deprivation of liberty occurs when a person is either restricted to a con�ned 
space or placed in an institution or other setting without the ability to 
leave on his or her own volition, by order of a judicial, administrative 
or other authority (Mendez 2013: para 27; OP-CAT article 4(2)). Hence, 
it is closely linked to the placement and con�nement of children with 
disabilities in institutions of a social type. Yet, in practice children are not 
deemed deprived of liberty if their parents or legal guardians consent to 
their placement in such an institution (Liefaard 2018 in Nowak 2019: 
68). Having a disability should not in itself justify deprivation of liberty 
(CRPD article 14), while necessity and proportionality of such deprivation 
has to be evaluated by a judicial authority during a periodical review 
process (CCPR/C/GC/35). As emphasised by Catalina Devandas Aguilar, 
the �rst UN Special Rapporteur on the Rights of Persons with Disabilities, 
disability-based deprivation of liberty is a product of accumulated social 
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discrimination, which may be traced to inaction in implementing the 
fundamental rights of persons with disabilities (Devandas 2019: para 86). 
Due to the excessive use of psychotropic medications and the complete 
control exercised over their movements from early childhood (Devandas 
2019: para 86), children remain unaware of any alternatives and often opt 
to stay institutionalised � even as adults. 

Spending early childhood in an institution has grave consequences for 
a child�s well-being and development. While the authors do not disregard 
the fact that maltreatment can also occur in a family-based setting, research 
shows that children with disabilities in institutions are more prone to 
experience abuse and neglect, the lack of essential services, lack of access 
to education, and have reduced ability to form meaningful relationships 
with caregivers (Pinheiro 2006; UN Human Rights Council 2012; Mendez 
2015; Human Rights Watch 2016; Ijzendoorn et al 2020). Repeated 
studies since the 1940s have shown that the disturbance of attachment 
to a stable caregiver has a devastating effect on children (Ijzendoorn et 
al 2020). Aside from attachment disorders, institutional living may cause 
delayed cognitive and physical development, poor cognitive processing 
and the development of self-harming habits (Ijzendoorn et al 2020:  
709-711). Evidence also shows that children living in institutions are 2,8 
times more likely to be emotionally neglected than children living with 
families (UN Department of Economic and Social Affairs 2019: 207). 
Institutions are found to aggravate or even produce disabilities, leaving 
numerous harmful effects on a child�s mental development and motoric 
skills (Browne 2009), while smaller group settings also prove detrimental 
to a child�s growth and well-being (Dozier et al 2014: 200). Recent insight 
into small group homes in Bulgaria showed that while physical conditions 
of living in smaller settings are improved, the lack of active treatment and 
social interaction and habilitation persisted even in the most well-equipped 
facilities (Disability Rights International 2019). Therefore, it is important to 
emphasise that �neither large-scale residential institutions with more than a 
hundred residents nor smaller group homes with �ve to eight individuals 
or even individual homes can be called independent living arrangements 
if they have other de�ning elements of institutions� (CRPD/C/18/1: 5). In 
this regard, some of the most usual, general characteristics are isolation 
and segregation; the rigidity of daily routines irrespective of personal will 
and preferences; the inability to choose with whom to live; a paternalistic 
approach in service provision; the supervision of living arrangements; and 
the obligatory sharing of assistants. 

Children who are removed from an institution and placed in family-
based care demonstrate a rapid improvement in their overall health 
condition, intellectual functioning and ability to develop a relationship 
with the caregivers (Browne 2009). On the other hand, being deprived 
of liberty in institutions from an early age has a long-lasting impact on 
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children. A recent study has shown that while replacing institutions with 
foster or nuclear family care is associated with a signi�cant recovery in 
growth and cognition, other developmental outcomes such as attention 
de�cit persisted (Ijzendoorn et al 2020). The lack of requisite care for and 
the use of intrusive measures on children with disabilities in residential 
institutions were recently recognised by the European Court of Human 
Rights as contrary to the prohibition of torture, inhuman or degrading 
treatment or punishment (LR v North Macedonia, paras 72-83). 

The existing international legal framework provides a solid basis for 
ending the deprivation of liberty of children with disabilities. The basic right 
of every child to live with a family and to be included in the community 
without discrimination based on disability is enshrined in the Convention 
on the Rights of the Child (CRC) and CRPD. While CRC prescribes that 
deprivation of liberty could be used in exceptional circumstances, as 
a measure of last resort for the shortest period of time (article 37), the 
CRPD provisions imply that no institution is suitable for children with 
disabilities under any circumstances (CRPD/C/18/1). Disability experts 
argue that article 37 of CRC provides little or no protection for children 
with disabilities where community services have not been created for 
them (Disability Rights International 2017: 3). They repeatedly stress that 
children are placed in institutions due to the failure of the social service 
system to provide a more acceptable placement as well as to the failure of 
the state to establish community-based services for the support of families 
with children with disabilities. According to Save the Children, �[t]he very 
existence of institutions encourages families to place their children into 
care and draws funding away from services that could support children to 
thrive within families and communities� (Save the Children 2019: 2). In 
this regard, it is worth mentioning that maintaining residential institutions 
requires large amounts of funds, whereas it has been shown that it can be 
up to six times more costly than supporting family-based care (Hope and 
Homes for Children 2016). 

The most commonly used �justi�cation� for the institutionalisation of 
children with disabilities stems from the medical model of disability, which 
suggests the need for �specialised care� in institutions rather than living 
in a community (Devandas 2019). Such arguments usually are mistaking 
the state�s failure to establish community-based support to families for the 
best interests of the child. In other words, the lack of community-based 
support services for families with children with disabilities does not mean 
that institutionalisation is in the child�s best interests � especially if parents 
are indeed able and willing to take care of their children. The separation 
of children from their parents should occur only in extreme circumstances 
and as a last and temporary resort, when the child, for example, is in 
imminent danger of experiencing harm by his caregivers. It cannot be a 
substitute for the failure of states to establish appropriate support. The 
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Committee on the Rights of the Child (CRC Committee) clearly states that 
�nancial reasons cannot serve as a justi�cation for separating children 
from their parents (CRC/C/GC/14: para 61). However, data acquired in 
this research will show that poverty is the most usual reason for persisting 
with the institutionalisation of children with disabilities in SEE. 

3	 Socio-historical root causes for disability-based institution-
alisation in South-East Europe

Available data suggests that the placement of children with disabilities 
in large residential facilities was prevalent in the SEE post-Socialist 
countries. As many as 10 out of 15 countries with the highest number 
of institutionalised individuals have a socialist background (Mladenov & 
Petri 2019). The reasons for this may reside in the Communist perception 
of social formations that for more than 45 years shaped the reality of 
SEE countries. With a strong emphasis on productivity, society�s attitude 
towards persons with disabilities was closely related to their (in)ability to 
work. This unique past has to be considered when seeking to explain the 
present-day challenges faced by post-Socialist countries. 

For decades Albania, BiH, Bulgaria and Serbia relied on an overprotective 
state system in every sphere of life, including social protection. Socialist 
universal welfare systems nurtured the legacy of overprotective care for 
persons with disabilities who were considered ill and non-able objects 
in need of pity and humanitarian assistance (Dixon & Macarov 1992). 
In this context, disability was seen as an individual medical condition or 
pathology which should be cured by medical professionals. Persons with 
severe or combined impairments needing ongoing individual support 
were often directed towards institutional care (Axelsson 2004: 18). The 
institutionalisation of children with disabilities allowed caregivers to enter 
the labour market and promised to ensure more ef�cient contributions 
to the collective economy, thereby fostering a spirit of collectivism more 
generally (Popivanova 2009). Hence, parents would regularly be �advised� 
to place their disabled child in an institution as soon as the child is born, 
leading them to believe that the child would be better off in an institutional 
setting (Popivanova 2009). 

However, some Socialist countries, such as Serbia and BiH (both at the 
time part of Yugoslavia) were different from, for instance, Bulgaria and 
Albania. While social protection systems in the former Yugoslav countries 
were largely decentralised and relatively well-developed, systems in Albania 
and Bulgaria were highly centralised and dominated by large residential 
institutions (Axelsson 2004). However, compared to Bulgaria, Albania did 
not experience such a high rate of child institutionalisation. For instance, 
at the beginning of the 2000s Albania of�cially had approximately 1�200 
children in institutions (UNICEF 2002: 3) whereas Bulgaria had 31�102 
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children (1,93 per cent of the overall child population) in 332 child care 
institutions (Raycheva et al 2004: 482). This phenomenon seems not to be 
related to the quality of community-based support in Albania, which was 
fairly underdeveloped and almost non-existing. Its explanation should 
be sought rather in the cultural speci�city of Albanian society, in which 
community and family responsibility towards the most vulnerable sections 
of society is highly developed (Tobis 2000: 16). 

Major political changes during the 1990s led to economic collapse 
in SEE, which took its toll on the provisions for the most vulnerable as 
social protection systems which collapsed one after the other. In Serbia, 
a political crisis led to international sanctions and severe in�ation, 
driving the majority of its citizens into poverty. Persons with disabilities 
and their families were among the worst affected groups. Consequently, 
children were sometimes placed in institutions solely because of poverty 
(�erimovi� 2016: 47). The situation in BiH was further aggravated by 
prolonged war-induced adversities, displacement and poverty. Many 
children were orphaned or seriously injured by war, while poverty and 
undernourishment also impacted them severely. Albania and Bulgaria had 
to deal with both economic collapse and social unrests that marked the end 
of the Communist regime. Being the last in SEE to denounce Socialism, 
Albania was in political turmoil while also facing in�ation and poverty 
during the 1990s. Severe economic dif�culties led to �nancial cuts in the 
social care system while legislation allowed children to be separated from 
their parents on the grounds of poverty. In 1996 alone, 992 children were 
placed in Albanian institutions (CRC/C/11/Add.27: para 237) despite 
reduced funding. Children in Bulgaria were in an even worse situation 
with hundreds isolated in institutions that had less than one euro per child 
daily to cover the costs of food, heating, health care and clothes (Nencheva 
& Others v Bulgaria 48609/06). Fifteen deaths in a remote Dzurkovo 
institution for persons with disabilities during the winter of 1996/97 was a 
devastating example of how Bulgaria failed to protect vulnerable children 
from serious and immediate threats, violating the right to life enshrined in 
article 2 of the European Convention on Human Rights.

During the transition to democracy, social assistance services in SEE were 
largely transferred to municipalities while the responsibility for residential 
institutions remained under the authority of the central government 
and its budget. Ironically, such a system created a �nancial incentive for 
municipalities to reduce their expenses by placing vulnerable individuals 
in residential facilities �nanced by other levels of government (Tobis 2000: 
14) rather than developing community-based services that had to be 
funded from the municipal budgets. This contributed to the continuation 
of institutionalisation even during the 2000s despite normative changes 
that pushed for deinstitutionalisation. Moreover, decades of neglect and 
segregation caused deeply-rooted discrimination and prevailing social 
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attitudes stigmatising disability. Due to the non-existence of community-
based support coupled with poverty, it is not surprising that many parents 
still perceive institutions as a viable option for providing care to their 
children with disabilities. 

4	 Overview of the legal framework for deinstitutionalisation 
of children with disabilities in South-East Europe

Countries reviewed in this article are parties to CRPD, CRC and most 
other major human rights treaties, including the European Convention on 
Human Rights and the revised European Social Charter. These instruments 
put a strong emphasis on the right of the child to live in a family, since 
it is the natural environment for the growth and overall well-being of 
children. The prevention of �rst-time separation, therefore, should be a 
priority and families are entitled to support so as to fully assume childcare 
responsibilities. Only in cases when a family environment is endangering 
the rights of the child can a child be removed from the family � provided that 
it is in his or her best interests, a measure of last resort and for the shortest 
possible period of time measured in days rather than months. Institutional 
placement should result in more appropriate placement as soon as possible. 
These obligations are no different for children with existing long-term 
physical, mental, intellectual or sensory impairments. The constitutions of 
the four SEE countries re�ect their international obligations with rati�ed 
international treaties while giving these instruments higher legal strength 
over domestic legislation. 

During the European Union (EU) accession process, SEE countries 
were pushed to reform their legal frameworks on disability and children�s 
rights while also showing progress in practice. As a candidate and later 
a member state, Bulgaria relied heavily on the EU structural funds to 
facilitate its ongoing transition from institutional to community-based 
care, while its policies were governed by the European Strategy for Persons 
with Disabilities (2010-2020). The other three countries are still in the 
accession process: Serbia and Albania are candidate countries while BiH 
is a potential candidate. Although some work has been done to improve 
legislative frameworks and bring them in line with the acquis, EU reports 
on the accession progress reveal that persons with disabilities are among 
the most vulnerable groups for human rights violations in SEE. While 
supporting the improvement of the rights of persons with disabilities and 
their inclusion in society, the European Commission is still to ensure that 
support and funding to candidates as well as member states prioritises 
family integration, and that funds are not used to enable placement in 
residential settings (which violates both CRC and CRPD). 
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4.1	Albania

Albania relatively recently enacted legislation on inclusion and accessibility. 
The country amended its Social Care Services Act in 2016 and adopted the 
Children�s Rights Protection Act in 2017, thereby recognising a child as 
a rights holder and reiterating the right of every child to live in a family 
environment. However, both acts were criticised by the Committee on 
the Rights of Persons with Disabilities (CRPD Committee) for utilising 
outdated and derogatory language on disability, contributing further to 
segregation and negative perceptions about disability (CRPD/C/ALB/
CO/1: para 6). Most of the secondary legislation still needs to be adopted 
(European Commission 2019a: 29). The disability assessment system in 
the country has for a long time been based on an outdated medical model 
perceiving disability as an illness that should be treated (CRPD/C/ALB/
CO/1: para 6). Only recently the authorities initiated a switch towards a 
bio-psychosocial assessment. However, this is only a pilot project in the 
municipality of Tirana covering merely around one-third of the Albanian 
population (European Commission 2020a: 92). 

Negative perceptions of disability paired with the non-existence of 
ef�cient early identi�cation and support services at the local level that 
should prevent family separation render the CRPD provisions in Albania 
without tangible effect (CRPD/C/ALB/CO/1). Some of the established 
services for the most vulnerable groups in Albania proved to have limited 
reach. Underdeveloped community-based services on the local level, 
including the lack of �nancial and human resources, contribute to critically 
low social care coverage in the country � only about 10�000 bene�ciaries 
or 0,35 per cent of the population in 2019 (European Commission 2020b: 
92). Although the decentralisation process is ongoing, local governments 
proved to be ill-prepared to undertake the provision of services, which 
leaves children with disabilities and their families at risk of not receiving 
any type of service (UNICEF 2018a: 19). The Children�s Rights Protection 
Act stipulates the right of every child to have �a sound physical, mental, 
moral, spiritual and social development and to enjoy an appropriate family 
and social life suitable for the child� (article 6), but it places a heavy burden 
on parents and legal guardians to follow mandatory procedures to access 
basic services (article 32). Moreover, as many as one out of three children 
with disabilities face discrimination in public services, such as health or 
social services, despite the speci�c legislative prohibition on discrimination 
(World Vision Albania 2019). 

On the policy level, the National Action Plan for Persons with Disabilities 
(2016) envisages licensing ten non-state service providers, establishing 
three types of government-funded services and placing 150 children 
with disabilities with foster families by 2020 (target 3). A signi�cant 
number of targets, sadly, were not set due to the lack of baseline data. 
The National Agenda for Children�s Rights (2017-2020) has been criticised 



384    (2020) 4 Global Campus Human Rights Journal

for the absence of a holistic approach in developing community-based 
services and limited focus on health and education (CRPD/C/ALB/CO/1: 
para 15). While the real impact of these policies remains to be assessed, 
the monitoring of legislation and policy implementation in general is 
hampered by the lack of comprehensive, timely and disaggregated data 
(European Commission 2019a: 30; CRPD/C/ALB/CO/1; CRC/C/ALB/
CO/2-4). 

4.2	Bosnia and Herzegovina 

The complicated post-war political organisation of Bosnia and Herzegovina 
(BiH) is standing in the way of comprehensive country-level legislation 
on the rights of the child as well as gatekeeping and the development 
of community-based support services. Three administrative units 
(Federation of BiH, Republic of Srpska, Br�ko District) have their own set 
of laws and policies for the realisation of children�s rights, while central 
government only de�nes the main principles of protection. Although the 
majority of children are still being placed in institutions by their parents 
and legal guardians (and neither by a decision nor review of a judicial 
body) it is important to stress the fact that low-level legislation permits 
the deprivation of liberty based on impairment, leaving the door open for 
forced institutionalisation of children with intellectual and psychosocial 
disabilities (CRPD/C/BIH/CO/1: para 26). 

The rights of children with disabilities in BiH to different forms 
of assistance and support are enshrined in the Fundamentals of Social 
Welfare Act and more closely regulated by the three administrative 
units� laws. In the Federation of BiH, the Protection of Civilian Victims 
of War and Protection of Families with Children offers �nancial support 
exclusively to low-income families, leaving many behind this threshold. 
Those who manage to battle the complicated social system usually do not 
receive more than �100 per month. Similarly, in the other entity, Republic 
of Srpska, the Social Protection Act holds the threshold at 70 per cent 
of minimum disability degree (according to medical assessment) which 
triggers entitlement to in-home support. It is not surprising, therefore, that 
families with children with disabilities straddle the line of poverty due to 
insuf�cient support (Somun-Krupalija 2017). 

The most important policy documents at the administrative unit 
level are the Federation of BiH�s Strategy of Deinstitutionalisation and 
Transformation of Social Protection Institutions System (2014-2020); 
the Federation of BiH�s Strategy for the Promotion of the Rights and 
the Position of Persons with Disabilities (2016-2021); and the Republic 
of Srpska�s Strategy for Improving the Social Position of Persons with 
Disabilities (2017-2026). Similar to Albania, the reach of these documents 
is dif�cult to measure due to the non-existence of proper data collection, 
adequate indicators and benchmarks (CRC/C/BIH/CO/5-6: paras 9-10). 
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Additionally, the sustainability component of a number of established 
policies is missing. Many social security measures are project-dependable 
and limited by the lack of funding, inadequate procedures and a general 
lack of coordination (European Commission 2019b: 139; CRPD/C/BIH/
CO/1: para 34; CRC/C/BIH/CO/5-6: para 33). All strategic documents 
acknowledge the lack of social support services in general. Nevertheless, 
rather than focusing on establishing community-based support to 
families, the 2014-2020 Strategy, for instance, sets the priority for capital 
investments at the establishment of a network of institutions for �organised 
living of children and youth without adequate protection, persons with 
disabilities and older persons�.  

4.3	Bulgaria

Children in Bulgaria can be placed in institutions only as a measure of last 
resort and not for longer than three consecutive years (Social Assistance 
Act, article 16). Specialised residential institutions for children were 
formally abolished, but de facto they still exist in the form of group homes 
for up to 15 children with disabilities under the auspices of the Ministry 
of Labour and Social Policy. Moreover, a signi�cant number of children 
with disabilities are being placed in 12 institutions for medical and social 
care for children, which are managed by the Ministry of Health. As a 
measure of gatekeeping, Bulgarian legislation envisages community-based 
services to children with disabilities, that is, �nancial aid and the use of 
day care social integration, rehabilitation and early intervention centres. 
The Persons with Disabilities Act (2019) and the Personal Assistance Act 
(2019), however, link �nancial support to the poverty threshold which is 
updated annually, while those whose disability is estimated below 50 per 
cent are being left behind. It does not come as a surprise that children with 
disabilities and their families are recognised as one of the social groups 
most exposed to poverty and exclusion in the country.

The most important policy document guiding the deinstitutionalisation 
process in Bulgaria is the National Strategy Vision for Deinstitutionalisation 
of Children in the Republic of Bulgaria (2009) pledging inter alia to 
remove all children from institutions by 2025. The main objectives in the 
Strategy are related to increasing the child protection system�s capacity 
while establishing a wide range of community-based services, closing 
down 137 institutions for children below 15 years and establishing a 
moratorium on placements of children below three years. Measures 
enlisted in the accompanying Action Plan (2010-2025) aim to prevent the 
placement of approximately 3�000 children annually in institutions and to 
develop an adequate legal framework to foster this transition and improve 
the effectiveness of child protection services. The Plan was criticised by 
experts for lacking a holistic approach and insuf�ciency of measures for 
prevention of primary family separation (National Network for Children 
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2016). It was furthermore condemned for the lack of a sustainability 
component for newly-created services and focus on the improvement of 
infrastructure rather than building the professionals� capacities (National 
Network for Children 2016). 

4.4	Serbia

Serbia still does not have a comprehensive children�s rights act. Instead, 
several dozen different, sometimes contradicting, legislative acts tackle the 
protection of children. An umbrella act, the Social Protection Act (2011), 
prohibits the institutionalisation of children under three years �except in 
extreme and justi�ed circumstances� with the consent of the competent 
minister (article 52). This deviation leaves a large margin of assessment to 
the executive power and contributes to the persisting institutionalisation 
of children with disabilities in the �rst years of their lives. The same 
legislative document prescribes that residential institutions for children 
may not exceed a capacity of more than 50 residents. Yet, �ve of the 
largest residential institutions where children with disabilities are placed 
nevertheless deviate from this provision. 

The National Strategy for the Improvement of the Position of Persons 
with Disabilities and the National Plan of Action for Children both expired 
in 2015 without new strategies being adopted for the next �ve years. This 
indicates the lack of continuity in planning and coordinating services with 
adequate and sustainable �nancial support for persons with disabilities. 
Moreover, available data suggests that Serbia is still unable to systematically 
apply legislation in protecting persons with disabilities from con�nement 
and deprivation of liberty solely on the basis of disability (Nowak 2019; 
Social Protection Institute 2020). The state�s commitment to preventing 
institutionalisation by supporting families remained declarative, as the 
Financial Support to Families with Children Act (2018) failed to improve 
the situation of, inter alia, families with children with disabilities. This legal 
document should have been the basis of social protection and support to 
parents of children with disabilities by enabling them to take care of their 
children while holding a job. In fact, it seems to rather push them deeper 
into poverty by failing to provide wage compensation to parents who need 
to take leave to care for children (Fundamental Rights Agency 2020).

5	 Deinstitutionalisation process: Persisting challenges and 
recurring patterns 

Albania, BiH, Bulgaria and Serbia formally initiated the process of 
replacing institutional care with community-based support during the 
2000s by enacting laws and policies that should have led to the gradual 
deinstitutionalisation of children. During the early stages, family-based 
care, gatekeeping, the development of inclusive services and civil society 
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participation were listed as priorities in this process. At the time there 
were of�cially 432 children with and without disabilities in institutions 
in Albania (CRC/C/11/Add.27: paras 237-239), 927 in BiH (CRC/C/
RESP/85: 6), 12� 612 in Bulgaria (CRC/C/BGR/2: para 66), and 2� 175 
in Serbia (CRC/C/SRB/Q/1/Add.1: para 37). The majority were children 
with disabilities; around 57,9 per cent in Albania (CRC/C/11/Add.27: 
para 313); 64 per cent in BiH (CRC/C/11/Add.28: para 207); and 54,1 
per cent in Serbia (CRC/C/SRB/Q/1/Add.1: para 42). These numbers 
should, however, be taken tentatively. Due to inconsistent data collection, 
it is reasonable to assume that there were considerably more children in 
institutions. For instance, it is estimated that in 2004 alone, the numbers 
in Bulgaria were even three times higher with approximately 31� 000 
children placed in institutions (Save the Children et al 2004). 

5.1	Albania

Statistical data provided by many different sources implies that the number 
of children living in institutions in Albania is the lowest in the region for 
years, largely owing to the cultural speci�city of Albanian society. Non-
consistent data collection and the lack of disaggregated data on the residential 
institutions� transformation process (piloted in 2015) hampers monitoring 
and the evaluation of guiding legislation and policies. According to some 
sources, the share of children with disabilities in Albanian institutions 
increased from 8,8 per cent in 2017 (CommDH(2018)15: para 26) to 
10,2 per cent in 2019 (Nowak 2019). According to other sources, the 
number of children with disabilities in residential care in 2017 was even 
higher, at 19 per cent (Rogers & Sammon 2018: 58), thereby signi�cantly 
decreasing by 2019. Nonetheless, all sources imply that children with 
disabilities are much more likely to end up in residential care and less 
likely to be deinstitutionalised to family-based care, usually remaining in 
institutions for the rest of their lives.

Albania opted to transform existing residential institutions to �community 
services�, which are simply smaller residential homes for up to ten children 
(casa famiglia) located sometimes within the same institutions that are 
being transformed. Although the physical conditions in which children 
reside are indeed improved, casa famiglia replicate institutional culture 
and contribute to the overall failure of closing down the institutions. The 
experience from other countries implies that such solutions, seen initially 
as temporary, most often become the ultimate solution and that children 
eventually do not end up living with their families or in their communities. 
Children residing in casa famiglia, however, are not of�cially considered 
institutionalised by authorities and the placement is also usually long-
term.



388    (2020) 4 Global Campus Human Rights Journal

The impact of the strategic documents on actual improvement of the 
community-based support to both children with disabilities and their 
families proved to be rather limited in Albania. It has been observed that 
�the existing services and structures do not constitute a child protection 
system, but a patchwork of services and dispersed action� (Lai 2016: 11; 
CommDH (2018) 15: para 12). Poor inter-sectoral cooperation and 
inadequate �nancial resources planned for the established services, as well 
as the lack of clear leadership in the process, are some of the main reasons 
behind it (Lai 2016: 11; CommDH (2018) 15: para 12). Although foster 
care and kinship care services were progressively developed since 2012, 
children with disabilities represent only 4 per cent of children in this kind 
of alternative care, which constitutes a reduction of half compared to 2015 
(Rogers & Sammon 2018: 57). In the period from 1 July 2019 to 1 July 
2020, only �ve children were placed in family-based care, that is, returned 
to their biological families (State Social Services 2020). 

While increasing the number of community-based services, the country 
failed to make it adequate and available to families and children. One of 
the main issues is the concentration of services mainly in large cities. The 
needs assessment in 2019 revealed that 34 per cent of all municipalities 
provide no social care services and 61 per cent of municipalities do not 
provide services for persons with disabilities (European Commission 2020: 
93). At the same time, only around one-third of municipalities approved 
and budgeted for social care plans outlining the needs of vulnerable 
communities and the services that need to be established in response 
(European Commission 2020: 93). It is, therefore, not surprising that more 
than half of parents with children with disabilities report that the costs of 
accessing the services are �unaffordable� or �absolutely unaffordable� (World 
Vision Albania 2019). 

The lack of �nancial and other support continues to be the determinative 
factor for persisting institutionalisation amidst normative changes. 
Compared to the EU average, the number of children under three years of 
age who grow up in formal care is signi�cantly worse in Albania (European 
Commission 2020b: 24). The majority of children with disabilities in 
residential institutions in Albania still have one or both living parents. The 
reason behind their placement in institutions often is due solely to poverty 
and inadequate support (CommDH(2018)15; CRC/C/ALB/5-6: para 
148). Studies have shown that the vast majority of families with children 
with disabilities (96 per cent) in Albania are generating a low or medium 
income, with many being near or below the poverty line (Voko & Kulla 
2018: 48). Moreover, almost half of the country�s population is at risk of 
poverty or social exclusion, which is more than double the EU average 
and the highest of any Western Balkan country and Turkey (European 
Commission 2020: 93). 
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Access to existing services continues to be a burden for families in 
the context of limited service provision, extreme poverty, vulnerability, 
discrimination and stigma (UNICEF 2018a: 108). Persons with disabilities 
and their families either believe that social protection services in their 
communities are missing or insuf�cient to meet their needs, whereas only 
28 per cent are satis�ed with these services (World Vision Albania 2019: 
11). Only 7,8 per cent of children with disabilities bene�ted from social 
services, mainly in the cities, while 86,9 per cent of parents �nd of�cial 
state support insuf�cient to meet the basic needs of their children with 
disabilities (Voko & Kulla 2018: 43). Ironically, the amended Children�s 
Rights and Protection Act places the responsibility on parents and 
guardians to follow complex legal procedures assisted by (unspeci�ed) 
child protection bodies only to then access the most basic services 
(Network of Disability Organisations 2019: 15). Tackling this issue seems 
to be the unavoidable link towards successful deinstitutionalisation and a 
family-based life of all children with disabilities.

5.2	Bosnia and Herzegovina

The situation in BiH is similar with regard to the availability and adequacy 
of social services. The country, however, has an even larger backlog in 
the deinstitutionalisation process due largely to a complicated political 
structure standing in the way of the successful implementation of its 
international obligations. Deinstitutionalisation in BiH seems to be a matter 
of verbal rather than actual commitment. It has been more than a decade 
of promises resulting only in the expansion of existing institutions some 
of which commit serious children�s rights violations. The blatant example 
is the Pazari� institution for children with psycho-social and intellectual 
disabilities. Shocking photos were released showing children being tied 
to the furniture and radiators as a part of the established procedure at 
Pazari� (N1 BiH 2019). The public exposure of the case caused wide-
range condemnation by both experts and the public (Council of Europe 
Commissioner for Human Rights 2019; Sarajevo Times 2019) although 
children�s rights violations in the same institutions were not a novelty. Over 
the past ten years, the Ombudsperson�s Of�ce in BiH repeatedly stressed 
that the conditions in residential institutions throughout the country are 
below the standard of human dignity (D�umhur 2018). 

Rather than moving children to family-based care, the number of 
children in institutions in BiH remained very high, implying systemic 
problems on many levels. According to the of�cial statistics for 2016 and 
2017, there were 1�079 and 1�018 children with disabilities in institutions 
respectfully (CRC/C/BIH/Q/5-6/Add.1: para 79). By 2018 there were 
1�045 children with disabilities in institutions (Agency for Statistics 2019: 
20), constituting 58,1 per cent of all children living in institutional settings 
in BiH (Nowak 2019: 190). The of�cial statistics, however, do not cover 
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children with disabilities residing in institutions governed by religious and 
non-governmental organisations, making it impossible to get a clear image 
of the situation.

Similar to other countries in SEE, the majority of children with disabilities 
living in institutions in BiH are not orphans. Studies show that 72 per cent 
of children in institutions in the country have at least one living parent 
and that 40 per cent are institutionalised solely due to poverty (UNICEF 
2017a: 27). Poverty is the most persisting social characteristic that fuels 
institutionalisation and hampers gatekeeping policies. The poverty rate in 
the country of�cially stands at 16,9 per cent (World Bank 2015) whereas 
even families with higher monthly incomes would �nd it challenging to 
cover all expenditures to care for their children with disabilities. Persisting 
institutionalisation, therefore, is a matter of inadequate or non-existent 
community-based support to families with children with disabilities. 
Investments in community-based services, thus, are the key for preventing 
separation and ending over-reliance on institutional care. 

It cannot be said that BiH did not establish community-based services 
at all, but rather that these are not adequate to meet the basic needs of 
families and, in most cases, they are not available. For instance, in the two 
administrative units (Federation of BiH and Republic of Srpska) �nancial 
assistance for home-based care is �reserved� for children whose disability 
is estimated at more than 70 and 90 per cent. This is according to the 
outdated medical assessment still in place. In the overall BiH budget for 
social assistance bene�ts, only one-quarter is granted based on needs 
assessment (that is, to persons with disabilities) while others are status-
based bene�ts, reserved mainly for veterans with war-related disabilities 
(European Commission 2019b: 139). Long-term institutional �care� for 
children with disabilities thus remains prevalent in the country. The 
CRC Committee has stated that the placement of children in institutions 
is being done without giving primary consideration to the child�s best 
interests despite legislative obligations (CRC/C/BIH/CO/2-4: para 31). 
Moreover, the prospects for leaving care seem to be extremely low. In 
most cases, children would be erased from the statistics upon reaching 
the age of maturity. They are then considered adults and included in the 
adult statistics despite the fact that they often never leave institutional care 
despite a reduction in of�cial statistical data.

Essentially, the system seems to leave children with disabilities and their 
parents without adequate support for community-based living. Without 
support, gate-keeping policies of preventing children with disabilities 
from being institutionalised in the �rst place are not conceivable. National 
legislation at all levels continues to utilise terminology that is not in line 
with CRPD, namely, treating disability as an illness requiring medical 
care. It lacks a human rights-based approach to disability and no efforts 
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are made to bring the legislation into full compliance with CRPD and 
CRC (CRPD/C/BIH/CO/1: para 9; CRC/C/BIH/CO/5-6). Furthermore, it 
aggravates discrimination and segregation in society. Universal and equal 
access to early childhood recognition and intervention services is not 
available to children with disabilities (CRPD/C/BIH/CO/1: para 14). 

5.3	Bulgaria

Of all countries in the region for which data are available, Bulgaria had 
the highest number of infants in institutional care in 2009 (UNICEF 
2012: 24). A series of systemic changes both in legislation and practice 
was initiated after the country was shamed into action by both media 
reports documenting serious human rights violations in institutions even 
during the 2000s. Relying heavily on EU structural funds, by June 2016 
the country managed to reduce the number of residential institutions for 
children by nearly two-thirds (137 to 91). At the same time, the of�cial 
number of children in institutional care decreased nearly six-fold, from 
7�587 in 2010 to 1�232 (Kukova 2019), further decreasing to 633 at the end 
of 2018 (UNICEF 2018b). This is the reason why Bulgaria is often referred 
to as an example of good practice with regard to the deinstitutionalisation 
of children, not only in SEE but also wider. However, these numbers 
should be carefully scrutinised. While it is beyond doubt that Bulgaria 
made an enormous effort to close down large residential institutions, 
often called �old orphanages�, the number of group homes for up to 15 
children in turn was sharply increasing. In only six years (2007 to 2013) 
140 group homes for up to 12 children were built for 1�845 children with 
an inadequate effort to place them in family care (ENIL et al 2018). By 
2015, 113 new homes were built to make a total of 253 facilities (Child 
Pact 2016). Similarly, around 65 per cent of children that were moved 
from institutions in the 2013-2015 period were placed in group homes 
and only 7,2 per cent were reintegrated into families or placed in foster 
care (Spirov et al 2015). 

Group homes have similar characteristics to institutions despite not 
being considered by Bulgarian authorities as such. Although the conditions 
are much better than in large residential institutions, the quality of life of 
children remain unchanged as they still are not in control of their day-to-
day activities and decision making, even when they reach adolescence and 
despite their capabilities. There is no prospect for them to move to the 
community and family-based arrangements (Rosenthal et al 2019). The 
dehumanising and dangerous conditions of children placed in group homes 
expose them to emotional neglect and physical dangers. This came to the 
public attention after a Disability Rights International report was published 
following the visit to several care homes in Bulgaria (Rosenthal et al 2019). 
The most consistent observation of the expert team in different facilities 
were the lack of active treatment, social interaction and habilitation even 
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in the cleanest and most well-staffed facilities. In 2018 the Human Rights 
Committee expressed its concern about �continuing reports of violence 
against children living in institutional care and, in particular, about the 
292 deaths of children between the ages of 0 and 7 during the period 
2010-2014, which have reportedly not been investigated� (CCPR/C/BGR/
CO/4: para 39). 

By the end of 2018 there were 2�887 children with disabilities in small 
group homes (National Network for Children 2019: 37) or approximately 
80 per cent more than the number of children with disabilities that 
Bulgarian authorities consider �institutionalised� at the time. The of�cial 
rhetoric is that there are no specialised institutions for children with 
disabilities in Bulgaria since 2015. Social services, including group 
homes, are deemed to have a signi�cant role �in supporting children 
and families, as well as in realising the process of deinstitutionalisation� 
(Social Assistance Agency 2020). Increasing numbers of children in group 
homes, paradoxically, caused the government to negotiate and plan their 
expansion. In September 2019, for the �rst time in history, three disability 
rights organisations initiated the proceedings before the EU Court of Justice 
against the European Commission for failing to halt funding being used by 
Bulgarian authorities for building institutions for persons with disabilities 
instead of �nancing community-based services (Case T-613/19).  

What is more, mostly due to poverty and unavailability or inadequacy 
of community-based support, 3�800 children in Bulgaria continue to be 
separated from their families every year, with one-third being below three 
years old (Kukova 2019: 3). Families of children with disabilities often 
feel under pressure to place their children in institutions primarily due 
to economic reasons (Rosenthal et al 2019: 34). Even when children can 
access the support of a personal, social or domestic assistant, the provision 
of such services is limited in the sense of project-dependant �nancing and 
uneven availability throughout the country. Decisions on the admission 
often are not based on the individual needs of the child, but on the care that 
is or is not available in the service system (Rosenthal et al 2019: 27). The 
prospects of leaving residential care are low for children with disabilities. 
During the last decade, the number of institutions for medico-social care 
for children (IMSCC) within the Ministry of Health were reduced from 32 
to 12. However, 406 children with disabilities remained in such residential 
care on 1 July 2020 (Ministry of Health 2019). More than 600 children 
under three years of age are being placed in IMSCC every year with 90 
per cent being children with disabilities and one-fourth being younger 
than 12 months (Ministry of Health 2019). The National Association for 
Foster Care stated that at the end of 2018 there were 23,7 per cent of 
of�cially-approved foster families that did not have a child accommodated 
in it (Kukova 2019: 37). Among children in foster care, only 9,3 per cent 
were children with disabilities (Kukova 2019: 38). In the �rst six months 
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of 2020, only 46 children under three years of age were removed from 
IMSCC (Ministry of Health 2020). However, there is no information on 
whether they were placed in family-based care or other institutions. 

5.4	Serbia

As previously stated, incomplete statistical data undermine the possibility 
to accurately assess the situation in Serbia. However, available data 
suggests that the country has a signi�cant backlog in deinstitutionalisation, 
especially with regard to children with disabilities. They are among the 
most represented groups of children in institutions throughout the country 
despite efforts made. Serbia initiated the process of deinstitutionalisation 
in 2009 when the competent authorities, supported by UNICEF and other 
partners, developed the Comprehensive Social Protection Institutions 
for Children Transformation Plan (2009-2013). Strategic goals and 
benchmarks enlisted therein were later incorporated in the legislation 
governing social protection. Moreover, the Serbian Ombudsperson 
prepared a Deinstitutionalisation Roadmap in 2014, proposing nine stages 
for gradual deinstitutionalisation of persons with disabilities generally, 
including public awareness raising, legislative changes, monitoring as well 
as results evaluation. 

In the initial phase, the overall number of children in institutions was 
signi�cantly reduced. In 2011 there were 63 per cent fewer children in 
institutions compared to 2000 (UN Department of Economic and Social 
Affairs 2019: 207). By 2018 there were 50 per cent fewer children in 
Serbian institutions compared to 2009 (Social Protection Institute 2019: 
14). However, a closer look at the statistical data reveals that children 
with disabilities were not deinstitutionalised at the same pace as children 
without disabilities. In 2011 the percentage of children with disabilities in 
institutions was reduced by only 37 per cent compared to 2000. In 2014 
there were 837 children in Serbian institutions (Social Protection Institute 
2014: 10) whereas 79,9 per cent of these were children with disabilities 
(Social Protection Institute 2019: 56). Six years later, at the end of 2019, 
although the overall numbers were reduced, 73 per cent of 647 children 
in 17 residential institutions were children with intellectual or physical 
impairments (Social Protection Institute 2020). 

The evidence suggests that children with disabilities are 
disproportionately institutionalised and appear far less likely to bene�t 
from efforts aimed at the transition from institutional to family-based care 
than their non-disabled peers. This is a common characteristic throughout 
the region. The average stay of 131 children with disabilities in one of 
the largest institutions in Serbia is 12 years, whereas in the last year 
no child was deinstitutionalised to family-based care (Kolevka 2020). 
Disability advocates are repeatedly stressing that even when numbers are 
reducing, this is not due to successful deinstitutionalisation but rather 
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as a consequence of reaching 18 and becoming a part of adult statistics 
(MDRI-S 2018). Some even continue to live in the same institutions, often 
life-long. According to the same source, this life path of persons with 
disabilities is a result of a poor normative framework, of the preservation of 
old and outdated attitudes among social care professionals and legislators, 
as well as low investments in the social protection system (MDRI-S 2018). 
Once institutionalised, 71 per cent of adults and 40 per cent of children 
continue to live in an institution for the rest of their lives without any 
serious review, in clear contradiction of international standards (MDRI-S 
2019; A/HRC/40/59/Add.1: para 44).

Looking at the past 20 years, it seems that the achievements are limited 
and that residential care remains prevalent over family-based care. Similar 
to other observed countries, many children become separated from their 
parents and placed in institutions simply because of the lack of community-
based support and services by families who are prepared to take care of 
their children born with disabilities (A/HRC/40/59/Add.1: para 45). 
During his recent visit to Serbia, the UN Special Rapporteur on Torture 
and Other Cruel, Inhuman or Degrading Treatment observed that children 
with disabilities spend most of their time lying in cribs or metal beds with 
little or no human contact, except feeding, changing and weekly showering 
(A/HRC/40/59/Add.1: para 41). He also observed the lack of oversight 
and enforceable regulations regarding the use of physical restraints in 
institutions which might be used unnecessarily or disproportionately. A 
high number of cases of inhuman or degrading treatment in residential 
institutions indicates that children with disabilities, particularly those 
with intellectual impairments, are more likely to be victims of physical 
and sexual violence (CRC/C/SRB/CO/2-3: para 32).

Research into alternative care practices shows that, before separation, 
in half of the cases, no preventive gatekeeping measures whatsoever 
were taken (Petru�i� 2019: 85). Although it should be the backbone 
of deinstitutionalisation, community-based support for people with 
disabilities in Serbia remains inadequate (CRPD/C/SRB/CO/1: para 13), 
lacking necessary funding and expertise to be effectively implemented 
(A/HRC/40/59/Add.1: para 46) even in cases when it is envisaged in 
legislation. In 2019 children constituted only 0,6 per cent of total 
bene�ciaries of home assistance service (Social Protection Institute 2020). 
On the other hand, the use of personal assistants� service, which is rated as 
one of the best examples of community-based support, is increasing. Only 
in 2019, 1�328 children bene�ted from this service, presenting an increase 
of 49,7 per cent compared to 2018 (Social Protection Institute 2018: 53; 
Social Protection Institute 2020). However, community-based services 
often remain unavailable or insuf�cient at the local and municipal level 
(CRPD/C/SRB/CO/1: para 13) with the majority of services being offered 
exclusively in large cities. 
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6	 Conclusion

Although some progress has been made, children with disabilities continue 
to be disproportionately represented among children in institutions in 
Albania, BiH, Bulgaria and Serbia. The UN Global Study on Children 
Deprived of Liberty revealed that Serbia still needs to do much given that 
children with disabilities constitute 77 per cent of all institutionalised 
children in the country. The other three countries analysed in this article, 
based on the Global Study �ndings, are doing somewhat better, with 
numbers being reduced to 10,2 per cent (Bulgaria); 24 per cent (Albania); 
and 58 per cent (BiH). A year since the publication of the Study, none of 
these countries, however, seem to have managed to signi�cantly reduce 
the number of children with disabilities in the formal care system, thus 
depriving them not only of their liberty but also of their childhood and 
family life. Although overall numbers have decreased in Serbia, BiH and 
Albania, available data suggests that it was because the majority of children 
with disabilities simply became adults, thus excluding them from the 
of�cial statistics on children. They often remained in institutions, usually 
even in the same institutions. 

A common inherited Socialist legacy, political upheavals and economic 
and social adversities during the 1990s provide a socio-historical context 
that explains why deinstitutionalisation was so dif�cult in Albania, BiH, 
Bulgaria and Serbia. Moving from the legacy of a social welfare system 
that relied extensively on segregated and protective care system to a 
system promoting community-living and inclusion proved to be a fairly 
complex one. While legally committed to deinstitutionalisation, these 
countries often used funds to maintain or renovate institutions rather 
than to establish community-based support measures to families in 
order to ef�ciently prevent separation and institutionalisation. Moreover, 
despite the rati�cation of major international treaties for the protection of 
children, it seems that all of the observed countries continue to disregard 
these obligations � a fact that has also been acknowledged by the UN 
treaty bodies and special mandates, as well as watchdog organisations. The 
lack of high-quality, timely and reliable statistical data makes the situation 
even more disturbing.

The variety of both primary and secondary data presented in this 
article suggests that Albania, BiH, Bulgaria and Serbia have yet to establish 
adequate mechanisms to prevent the abandonment and institutionalisation 
of children with disabilities. An extremely high number of children with 
disabilities in institutions who still have one or both living parents willing 
to take care of them proves that poverty and inadequate support are 
among the main reasons behind persisting institutionalisation. Moreover, 
the lack of resources in the community and family support services seems 
to be a common characteristic throughout the SEE region. While some 
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community-based services have been established over the past years, they 
remain poorly funded, limited and concentrated in the large cities. The 
segregation and societal discrimination is another pressing issue, which is 
why these countries still need to engage in wide-range public awareness 
raising to combat rooted discrimination and stigma around disability in 
general. 

Even though it might seem that Bulgaria is a pioneer in the 
deinstitutionalisation of children in SEE, available data suggests that the 
decrease in the number of children in institutions does not necessarily 
mean that children were placed with families. It rather suggests that they 
were placed in smaller group institutions that are wrongly presented as 
community-based formations. To that end, simultaneously with the reported 
decrease in numbers of children with disabilities in Bulgarian institutions, 
the numbers of children in group homes rose almost at the same pace. The 
fact that thousands of children continue to be separated from their parents 
every year bears evidence to the inef�ciency of gatekeeping strategies in 
the country. The Bulgarian example shows that rather than solely closing 
down the institutions, the state must eliminate the need for institutions by 
investing in a family support network. Otherwise, large institutions will 
be replicated in smaller institution-like settings, failing to respect, protect 
and ful�l the rights of children with disabilities to live in a nurturing and 
loving family-based environment in line with their best interests. 

Several studies reveal that the institutionalisation of children with 
disabilities in SEE countries often is not a measure of last resort, but the 
only option families have. The placement in institutions predisposes 
children with disabilities to speci�c forms of violence, and one of the 
best ways to prevent harm is to do everything possible to ensure that 
every child is supported to live with a family. In order to prevent initial 
family separation, targeted support must be given to those families most 
at risk of being unable to afford health care expenses and manage the 
constant assistance needed for a child with a disability. This is crucial for 
preventing institutionalisation, especially because the majority of children 
with disabilities in SEE countries, in fact, are not orphans. In addition 
to preventing initial family separation, it is crucial to also enhance the 
capacity of foster care for children whose best interests are not to remain in 
the nuclear family. If this is done, Albania, BiH, Bulgaria and Serbia could 
indeed successfully end institutional caring for children with disabilities. 
Otherwise, institutions will always remain the most common and optimal 
option and deinstitutionalisation will remain a never-ending process.
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1	 Introduction

It is a reality that millions of children are living behind bars and in different 
forms of deprivation of liberty. The United Nations Global Study on 
Children Deprived of Liberty (UN Global Study) indicates that more than 
seven million children are deprived of liberty per year (Nowak 2019: XI). 
According to this study, children are deprived of liberty on national security 
grounds; for migration-related reasons; in the administration of justice 
context; in the context of armed con�ict; in prisons with their incarcerated 
primary caregivers; and because of their being kept in institutions.

The deprivation of the liberty of children is a serious violation of 
children�s rights as it not only violates the right to liberty but also 
affects the enjoyment of a multitude of other rights, the reason being 
the interdependence and indivisible nature of human rights, including 
children�s rights (Vienna Declaration and Programme of Action 1993: 
paras 5 and 18). Moreover, the enjoyment of civil and political rights 
cannot be dissociated from economic, social, and cultural rights (African 
Charter Preamble, para 8). For instance, children deprived of liberty 
are prominent due to the high prevalence of physical and mental health 
problems (Kinner et al 2019: 2). If education facilities are not provided 
in detention centres where a child is detained, it impedes the right to 
education of the child. Thus, the deprivation of the liberty of children has 
many negative rami�cations, hence requiring special attention from all the 
duty bearers.

In 2017 there were approximately 258 million migrants globally of 
which 30 million were below the age of 18 years. While children thus 
constitute 12 per cent of this �gure worldwide, their percentage is higher 
in Third World countries. In more developed states children make up 
approximately 9 per cent of the population, but in �less developed states�, 
of which African states form part, children constitute 21 per cent of 
international migrants (UNICEF 2018). West and East Africa have the 
largest share of child migrants. In 2017 Angola hosted 302� 000 while 
South Africa hosted 642� 000 migrant children (UNICEF 2019). In the 
same year it was also recorded that as regards refugees in Africa, more 
than half of these are children. These numbers illustrate the magnitude of 
the phenomenon of child migration in the African context. The drivers of 
migration may be classi�ed into three broad categories, namely, con�ict 
and insecurity; illegal activities; and economic and social drivers (African 
Committee of Experts on the Rights and Welfare of the Child 2018: 39-
40). In a recent survey conducted by the United Nations Children�s Fund 
(UNICEF), children were asked about some of the reasons why they 
migrate. The most prevalent reasons were related to �eeing violence, 
persecution and war. Other drivers included the search for economic 
opportunities, education, and family reuni�cation (UNICEF 2017: 15). As 
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long as violence, con�ict and poverty are prevalent on the continent, it will 
give rise to causes of child migration.

Most African countries have adopted punitive measures to prevent 
displaced populations from making asylum claims, including the 
incarceration of children in immigration detention facilities. Angola is 
among the top ten countries in the world hosting the highest number of 
migrants under the age of 18 years (UNICEF 2019: 1). In Malawi, children 
can be held in prisons for periods that range between three and eight 
months, and these children are not always held separately from adults. 
Similarly, despite government denial, there have been reports that children 
are detained in South Africa. The detention can last for periods of up to 
one month, in poor living conditions, and together with adults (Global 
NextGen Index 2018). 

The consequences of child migration are vast and drastic. Children 
who migrate are vulnerable to violations of their rights as they are often 
detained in inhumane living conditions, impeding their right to health. 
Furthermore, such children are often deprived of their right to education, 
adequate housing, food, clean water, and other basic amenities of life. 
Depriving children of their liberty for immigration-related reasons thus 
poses a serious threat to their well-being. 

The focus of this article is the situation of children deprived of liberty 
for migration-related reasons in Southern Africa. It starts by giving an 
overview of the international and regional legal framework on children�s 
rights to freedom from detention. As case studies, the article focuses on 
the situation of children in migration-related detention in Angola, Malawi 
and South Africa. Finally, the article provides some recommendations for 
stakeholders. The case study region, Southern Africa, and the speci�c 
countries in the region (Malawi, Angola and South Africa) are selected 
based on poor conditions of detention and the high number of children 
deprived of liberty for migration-related reasons. Malawi and South Africa 
have a shared English common law legal heritage while the inclusion of 
Angola represents Lusophone Southern Africa. 

	 The article is the product of desk-based research. The research 
relies heavily on primary sources of law, including international treaties 
and soft law, and domestic legislation of the countries selected for the 
case studies. At this level, the study examines whether states comply with 
the constitutional and legislative ruling that children may be deprived of 
their liberty only as a measure of last resort and for the shortest period of 
time. This research also relies on court judgments and secondary sources 
such as textbooks. The same applies to General Comments of treaty-
monitoring bodies on the general prohibition of the detention of children, 
which constitute authoritative interpretations of commitments under the 
respective international and regional human rights instruments. Reports of 
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non-governmental agencies working in the �eld of migration are further 
consulted to augment the �ndings of the UN Global Study.

2	 International legal framework governing migration-related 
detention of children

This part deals with children�s rights to liberty as provided for under 
United Nations (UN) and African Union (AU) human rights instruments. 
Some of these instruments are of general application and provide for 
everyone�s right to liberty without speci�c reference to children, including 
the Universal Declaration of Human Rights (Universal Declaration), the 
African Charter on Human and Peoples� Rights (African Charter) and 
the International Covenant on Civil and Political Rights (ICCPR). Other 
treaties are dedicated to children�s rights and therefore contain speci�c 
provisions that protect every child�s right to liberty, such as the Convention 
on the Rights of the Child (CRC) and the African Charter on the Rights 
and Welfare of the Child (African Children�s Charter). 

2.1	Instruments of general application

Everyone has the right to life, liberty, and the security of person (article 4 
Universal Declaration; article 9 ICCPR; article 6 African Charter). Thus, 
the right to liberty guaranteed to everyone is equally applicable to children 
in the context of migration, especially given that international instruments 
prohibit discrimination based on many grounds, including age. ICCPR 
further prohibits arbitrary arrest or detention (Macken 2005: 1). The 
Human Rights Committee noted that �children should not be deprived of 
liberty, except as a measure of last resort and for the shortest appropriate 
period of time� (General Comment 35 para 18). If a state detains a child 
as a measure of last resort, then it must ensure that the detention takes 
place in appropriate, sanitary, non-punitive facilities and should not take 
place in prisons (General Comment 35 para 18). Moreover, in dealing with 
matters concerning migrant children, it is necessary to take into account 
the best interests of the child and the extreme vulnerability and need for 
care of unaccompanied minors (General Comment 35 para 18). Migrant 
children often spend many days in pre-trial detention. ICCPR speci�es 
that pre-trial detention has to be an exception, not the rule (article 9(3) 
ICCPR). Pre-trial detention of juveniles should be avoided to the greatest 
extent possible (General Comment 35 para 18). Furthermore, accused 
children have to be separated from adults and brought for adjudication 
as soon as possible, preferably within 24 hours (article 9(2)-(3) ICCPR; 
General Comment 35 para 33). 

The International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families (Migrant Workers 
Convention) is another important treaty for the protection of children�s 
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liberty in the migration context. It applies to both documented migrants 
who have complied with the legal requirements of the state of employment 
and undocumented or irregular migrants. Article 17(4) of the Migrant 
Workers Convention provides that �juvenile offenders shall be separated 
from adults and be accorded treatment appropriate to their age and legal 
status�. Moreover, the Convention urges state parties to pay attention to the 
problems that imprisonment or detention of one family member causes to 
the rest of the migrant family (article 17(6) Migrant Workers Convention). 
One such instance requiring attention is where the mother of a new-born 
child is arrested or convicted. In such cases, the authorities are expected to 
refrain from detaining the mother since it is not in the best interests of the 
child. Although there is no comprehensive protection under the Migrant 
Workers Convention, the Convention pays attention to the interests of 
migrant workers� children in matters that affect their liberty and that of 
their family members.

2.2	Child-speci�c instruments

Child-speci�c instruments are treaties fully devoted to protecting children�s 
rights, such as CRC and the African Children�s Charter. With 196 state 
parties as of December 2020, CRC is one of the human rights instruments 
that enjoy near-universal rati�cation (United Nations Treaty Collection). 
It is the most comprehensive international treaty pertaining to children 
and is considered a critical milestone in the legal protection of migrant 
children (Connelly 2015: 55). Similarly, the African Children�s Charter is 
a comprehensive regional instrument in as far as the rights of children in 
Africa are concerned. It responds to the realities and unique issues of the 
children on the African continent. CRC and the African Children�s Charter 
contain provisions that protect children�s rights in a migratory context.  

The CRC Committee has set out four core principles for the interpretation 
and implementation of the provisions of CRC. These principles are non-
discrimination (article 2(1) CRC); the best interests of the child (article 
3(1) CRC); the right to survival and development (article 6(2) CRC); and 
the views of the child (participation in all matters concerning children) 
(article 12(1) CRC). The African Children�s Charter imitates CRC�s four 
basic principles of children�s rights and the same is elaborated in General 
Comment 5 adopted by the African Committee of Experts on the Rights 
and Welfare of the Child (African Children�s Committee) (articles 3, 4, 5 & 
7 African Children�s Charter). In all matters concerning children, states are 
required to give effect to these principles.

Article 37 of CRC prohibits unlawful and arbitrary deprivation of the 
liberty of the child. Further, it provides that arrest and detention of a child 
should be used as a measure of last resort and for the shortest appropriate 
period of time (article 37(b) CRC). Detention as a measure of last resort 
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requires states to adopt more than one other resort (Smyth 2019: 11). In 
other words, states are prohibited from detaining children without making 
efforts to use other measures, such as restorative justice and diversion 
mechanisms (United Nations Secretary-General 2008: 3). States have to 
use guidance, supervision orders and community-monitoring mechanisms 
before resorting to detention (General Comment 24 para 19). Detention is 
permitted only when the other measures are proven ineffective to ensure 
the best interests of the child in the given circumstances.   

The CRC Committee and the UN Migrant Workers Committee in their 
joint General Comment have clearly stated that in the migration context, 
the detention of children �would con�ict with the principle of the best 
interests of the child and the right to development� (Joint General Comment 
4 & 23 para 10). In addition, �detention cannot be justi�ed solely on the 
basis of the child being unaccompanied or separated, or on their migratory 
or residence status� (Joint General Comment 3 & 22 para 3). Thus, no 
reason can be used as a justi�cation to detain a migrant child. In cases of 
family migration, the best interests of the child must be determined on 
a case-by-case basis (General Comment 14 para 32). When it is in the 
best interests of the child to keep a family together, the authorities are 
required to use non-custodial alternatives (Joint General Comment 4 & 23 
para 11). Furthermore, in the context of international migration, children�s 
double vulnerability as children and as individuals affected by migration 
has to be taken into account (General Comment 14 para 32). 

The African Children�s Charter provides that state parties have the 
obligation to extend appropriate protection and assistance to refugee 
children or children who are seeking refuge irrespective of whether or 
not they are accompanied (article 23(1) African Children�s Charter). The 
protection or assistance should be in line with the four fundamental 
principles. While the African Children�s Charter requires state parties 
to separate children from adults in detention facilities, this should not 
be construed to mean that the Charter is encouraging the detention of 
children (article 17(2)(b) African Children�s Charter). Furthermore, 
the African Children�s Committee urges state parties to adopt a system-
strengthening approach to protect the most vulnerable children, such 
as (unaccompanied) migrant children, orphaned children and children 
with disabilities (General Comment 5 sec 6(1)). System strengthening 
in child protection refers to �identifying, establishing and strengthening 
the (coordinated) response to violations relating to abuse, neglect, 
maltreatment and exploitation� (General Comment 5 sec 6(1)). 

In 2018 the African Children�s Committee also conducted a study titled 
�Mapping children on the move in Africa�. The Children�s Committee 
found that many African states detain children for migration-related 
reasons (ACERWC 2018: 77-78) and noted the inadequacy of the legal 
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framework in responding to problems faced by children on the move 
(ACERWC 2018: 86). The gap in the legal framework has also resulted 
in institutional weaknesses and ineffective responses to the needs of 
migrant children (ACERWC 2018: 86). Further, the study underlines the 
lack of coordination among security services, child protection services 
and other government bodies (ACERWC 2018: 87). The lack of regional 
coordination is another dif�culty that is exacerbating the problems of 
migrant children. The African Children�s Committee emphasised the need 
for transit and destination states to set up institutions, comprehensively 
document information on children on the move and pay special attention 
to unaccompanied children (ACERWC 2018: 92). 

3	 Case studies: Angola, Malawi and South Africa

3.1	Causes of migration-related detention

According to UNICEF, Africa has the largest share of children among its 
migrant population � more than one in four immigrants in Africa is a child, 
more than twice the global average (UNICEF 2017). This is aptly re�ected 
in human rights reports, for instance, in Angola where it was reported that 
in 2017 more than 32�000 Congolese, primarily women and children, �ed 
the Kasai region to the Lunda Norte province in Angola (Human Rights 
Report 2018: 15). Reports also indicate that South Africa housed 642�000 
migrants under the age of 18 in 2017 alone (UNICEF 2017).

Generally, children, whether accompanied or unaccompanied, migrate 
due to a number of reasons such as the search for better opportunities, 
reuni�cation with families, while some are escaping violence, a lack of 
access to health, education and other basic needs, insecurity, natural 
disasters, or environmental degradation (Nowak 2019: 433). Migration 
to Angola generally is due to economic reasons as migrants are drawn 
by natural resources, economic growth, political stability and porous 
borders (UN Special Rapporteur on the Human Rights of Migrants 2017: 
3). In 2018 UNICEF reported that part of the expelled Congolese migrants 
working in Angola�s informal mining sector were children aged 13 and 14 
years, an indication of the economic factors that push children to migrate 
(Schlein 2018). 

As far as Malawi is concerned, the route is popular as it reduces the 
risk of detention compared to a journey through Kenya. The number 
of persons passing through Malawi has been on the rise because other 
states such as Mozambique have imposed stricter border control and 
other regulations governing undocumented immigrants (News 24 2015). 
Ethiopian immigrants detained in Maula prison testi�ed that they were 
on their way to South Africa in search of job opportunities (MSF Malawi 
2015). Migration to South Africa, on the other hand, is attributed to the 
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fact that the country is seen as an economic powerhouse in a region that 
is characterised by high levels of poverty and inequality, thereby becoming 
a magnet for migrant children (UNICEF 2017). For example, faced by the 
lack of opportunities in their countries due to protracted con�icts, some 
children migrate south, mainly to South Africa, in search of a better life or 
education (ACERWC 2018: 43). Looking at economic and social drivers as 
key reasons for child migration in Zimbabwe, for instance, the economic 
crisis, poverty and the lack of basic necessities of life, such as food, have 
led to a massive in�ux of children to South Africa, leading UNICEF to 
equate the situation to a humanitarian emergency (UNICEF 2017). 

Countries regulate the terms of entry and residence of people in their 
territories. However, in their responses particularly to irregular migrants, 
countries adopt a security-based approach which includes criminalising 
irregular entry and stay, while using detention to punish immigrants and 
deter irregular migrants (Nowak 2019: 433). As a result, children are 
detained for their own migration status or their parents� migration status, 
contrary to international standards (Nowak 2019: 433). As will be fully 
discussed in the next parts, Angola, Malawi and South Africa, like other 
countries, carry out immigration detention as a measure for combating 
irregular migration, for both adults and children. The migration of 
children to these countries may result in immigration-related detention 
as these children travel without documentation. Such an increase in the 
number of undocumented migrants has resulted in countries wanting to 
control migration, including the use of detention (International Detention 
Coalition 2012: 12). Children are not spared in the process. In Angola, 
for instance, irregular or undocumented migrants are detained prior to 
deportation (Chico 2020: 239) leading to the detention of undocumented 
children. 

The leading cause of the detention of migrant children in Malawi is 
because Malawi is a transit country for migrants who are migrating to 
South Africa from other regions (ACERWC 2018: 63). Nevertheless, the 
route through Malawi does not guarantee arrival in South Africa and 
often results in the detention of migrant children in Malawi. This may 
result in the detention of children, despite the fact that Malawi has put 
in place laws that prohibit the detention of children for any reason, 
including migration-related detention. The same applies to South Africa 
where, despite having in place robust legal measures for the protection 
of migrant children, particularly the prohibition of detention of migrant 
children, in practice irregular migrant children are still detained in the 
process of enforcing immigration laws (Nowak 2019: 457). This indicates 
the impact of restrictive migration practices in Angola, Malawi and South 
Africa on migrant children whose rights end up being infringed upon due 
to a deprivation of liberty.
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3.2	Legal frameworks relating to migration-related detention

This part assesses the domestic legal framework governing migration-
related detention of children and the manner in which said laws are applied 
to migrant children. It will articulate and point out what guarantees are 
offered by the Constitution; the Children�s Act and the Refugees Act in 
Angola, Malawi and South Africa. 

The Constitutions of both Angola and Malawi contain some provisions 
that attempt to offer protection to migrant children. This is seen in section 
80(3) of the Constitution of Angola which refers to the principle of 
�children deserving of attention� and �special protection� of children who 
are deprived of a family environment. However, it falls short to provide for 
the detention of children as a measure of last resort and for the shortest 
period and or integrating the principle of the best interests of the child. 
This is in contrast to Malawi�s Constitution wherein the rights of children 
are entrenched in its Bill of Rights (article 23 Malawian Constitution). 
With regard to the protection of children, article 23(1) of the Malawian 
Constitution states that �all children, regardless of the circumstances 
of their birth, are entitled to equal treatment before the law�. It further 
provides that legal proceedings should re�ect the vulnerability of children 
while fully respecting human rights and legal safeguards (article 42(2)(g)
(vii)). Furthermore, a child may only be detained as a measure of last 
resort and for the shortest period of time (article 42(2)(g)(iii)) consistent 
with article 37 of CRC. 

Perhaps the most progressive among the two countries with regard to 
the protection of migrant children is South Africa as most of the rights 
set out in the Constitution are not exclusively applicable to South African 
citizens, but extend to all foreign nationals living within its borders, 
including foreign migrant children (Schreier 2011: 64). Section 9 of 
the Constitution provides that the state shall not discriminate directly 
or indirectly against anyone on one or more grounds including social 
origin or birth. This provision, therefore, prohibits discrimination against 
migrant children. Section 28(1)(g) offers protection to migrant children 
by providing that children have a right not to be detained except as a 
measure of last resort. Thus, if it is necessary for a child to be detained, it 
should be for the shortest period of time and the conditions under which 
the child is detained must keep in line with the child�s age. It goes a step 
further by providing alternatives to detention such as �nding appropriate 
alternative care, so that detention should not be undertaken at all. Migrant 
children are also protected under section 28(1)(b) which provides for 
every child�s right to parental or family care or to alternative care when 
removed from their parents. Further, they are guaranteed the right to be 
protected from maltreatment, neglect and degradation (section 28(1)(d) of 
the Constitution). 
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The Angolan Children�s Act, the Child Care and Protection and Justice 
Act of Malawi 22 of 2010 (CCPJA) and the Children�s Act of South Africa 
38 of 2005 all provide for the principle that the detention of children 
should be used as a measure of last resort. Article 46 of the Angolan 
Children�s Act provides that the detention of children should be a measure 
of last resort and in line with international standards. However, as it does 
not speci�cally make reference to migrant children who might arbitrarily 
be arrested and detained, one might only infer that this protection extends 
to migrant children. The CCPJA of Malawi provides that a child shall not 
be detained prior to a hearing unless certain conditions are ful�lled by 
the Director of Public Prosecutions and if such detention is authorised, 
it must be in a safe home (section 95(1)(2) CCPJA). Further, the Act 
states that following prosecution, children may not be imprisoned for any 
reason, including migration (section 140 CCPJA). Furthermore, the Act 
introduces guidelines for the arrest of a child. An arresting of�cer may not 
use any physical abuse or harassment and a child in detention must be 
separated from adults where possible (section 90 CCPJA). 

The Children�s Act of South Africa in section 9 goes a step further by 
providing that in all matters concerning a child, the child�s interests must 
be of paramount importance. Section 7 makes provision for a list of factors 
to be considered when determining the best interests of the child, which 
include the need for the children to remain in the care of their parents and/
or maintain a connection with their family. Furthermore, section 150 of 
the Children�s Act points out that a child is in need of protection if he or 
she has been abandoned or orphaned and has no visible means of support. 
However, there is no speci�c mention of migrant children, who are most 
in need of care and protection by the state. Fortunately, the Department 
of Social Development has contended that speci�c mention of migrant 
children was not necessary because the legislation applies to all children.

The Law on the Legal Status of Foreigners (Foreigners Law) in Angola 
provides for immigration control including grounds for immigration-
related detention. It makes detention compulsory when foreign nationals 
are denied entry or when they are subject to judicial expulsion after being 
found to be undocumented. This is stipulated in articles 30(2) and 33(1) 
which provide for the detention of foreigners at the detention centre for 
illegal foreigners pending the enforcement of an expulsion order. The same 
applies to undocumented foreigners (article 104(3)). In all cases, irregular 
migrants are detained prior to their removal from Angola to their country 
of origin or of habitual residence. It is important to note that this law does 
not protect children from detention. Furthermore, article 29(3) guarantees 
refugees the most favourable treatment under the law or international 
agreements to which Angola is a state party. Although this law does not 
explicitly mention the expulsion and treatment of children, the provisions 
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can be interpreted to mean that children, as vulnerable groups, should not 
be expelled from Angola as their lives might be in danger. 

In Malawi, the Refugee Act of 1989 of Malawi speci�cally prohibits the 
expulsion of refugees from Malawi where their lives or freedom may be 
threatened. This protects migrant children who may be �eeing from their 
home country for con�ict-related reasons. It also allows migrants to apply 
for refugee status, which in turn provides for better protection under the 
law. Further, Malawi is a state party to the 1951 UN Convention Relating to 
a Refugee�s Status (1951 Refugee Convention) and, therefore, has assumed 
certain obligations towards refugees. This includes that persons identi�ed 
as refugees are entitled to rights and protections afforded under the 1951 
Convention including the right not to be returned to a country where they 
face threats to their lives or freedom, the right to education, work and 
housing. In South Africa, the Refugees Act (Act 130 of 1998) provides 
for the de�nition of who quali�es to be a refugee under sections 3(b) 
and (c). Further, section 3(c) of the Refugees Act is relevant to migrant 
children as it allows these children to obtain refugee status if the person 
on whom the child is dependent is granted refugee status. This provision 
gives effect to the principle of family unity and allows for the refugee 
family to seek protection together in South Africa (Ackermann 2016: 11). 
More importantly, the decision in Mubake v Minister of Home Affairs has 
extended this de�nition to include separated children in the care of other 
asylum seekers such as relatives who are not their parents.

Section 32 of the Refugees Act of South Africa goes further to provide 
that a child who quali�es to be a refugee as per section 3 and is found in 
circumstances that indicate that he or she needs care, can be brought before 
the Children�s Court in the district where he or she is found. The Court 
may then order that the child be assisted in seeking asylum (Refugees 
Act section 32(2)). Although section 32 does not mention the aspect of 
unaccompanied children, it draws attention to the care aspect of children 
seeking asylum. Further, the Refugees Act seeks to ensure that children 
are not separated from their parents by the mere fact of granting a refugee 
status to one of them. In other words, it prefers granting a refugee status to 
the family as a unit rather than granting it to the child alone and separating 
him or her from parental care. 

3.3	The practice in Angola

Angola is among the top ten countries in the world that have the highest 
number of migrants who are under the age of 18 years (UNICEF 2019). As 
of 2017, Angola hosted 302�000 migrant children (UNICEF 2019). Angola 
is among other states that are adopting increasingly punitive measures to 
prevent displaced populations from making asylum claims, which may 
include the incarceration of children in immigration detention facilities 
(Fazel et al 2014: 313). 
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According to the Angolan Immigration Detention Pro�le, the country 
has put in place a policy of deporting undocumented migrants. The 
justi�cation is that such deportation is done for security reasons as the 
number of illegal migrants is high and these are part of a silent invasion 
(Immigration Detention Pro�le 2016: 1). As a result, Angola has set up 
several immigration detention facilities where migrants are detained in 
harsh conditions awaiting deportation. Children form part of the number 
of detained migrants although there are currently no statistics on the 
number of children detained in Angola.

According to a report of the UN Special Rapporteur on the Human 
Rights of Migrants, undocumented migrants, asylum seekers and refugees, 
including children, are usually harassed by police of�cers in Angola. 
During operations in search of undocumented migrants, violence, 
intimidation and the destruction of valid identity documents are common. 
Immigrants and asylum seekers, including pregnant women and children, 
are regularly arrested and detained in large numbers without access to 
legal information or assistance (UN Special Rapporteur 2017: 11). It has 
also been indicated that in some areas such as the Trinta Detention Centre, 
children are detained in large groups. In some instances, young children 
are kept with their mothers while older male children are placed with 
adult males (UN Special Rapporteur 2017: 12).

In 2018 UNICEF reported that more than 80�000 children were among 
the Congolese migrants expelled by the Angolan government (Schlein 
2018) in violation of article 29(4) of the Foreigners Law. These children 
were sent back to their country  where ethnic tensions had led to con�icts. 
They had to walk for long distances, with little or no access to water and 
food and were prone to abuse.

The widespread detention and expulsion of migrants were also noted 
by the African Commission on Human and Peoples� Rights (African 
Commission) in the case of Institute for Human Rights and Development in 
Africa v Angola ((2008) AHRLR 43 (ACHPR 2008)) brought by Gambians, 
in which a large number of migrants were arrested and detained before 
expulsion. The Commission held that Angola had infringed legal 
provisions of the African Charter by arresting, detaining and expelling the 
migrants. It is also important to note that in delivering its judgment, the 
Commission highlighted the fact that this was not the �rst case in which 
the Commission found similar human rights violations of foreigners. This 
is an indication of the continuous detention of migrants before expulsion 
which also affects migrant children in Angola.

3.4	The practice in Malawi

The UN Global Study found patterns of Malawi detaining children for 
immigration-related reasons (Nowak 2019: 456). While the number of 
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children detained in Malawi is relatively low, Malawi has received a low 
score of 32 (out of 100) on the Global NextGen Index with regard to 
the protection of the liberty of children (Global NextGen Insex 2018: 
2). Statistics related to migrant children in Malawi are rarely published 
and, therefore, it is dif�cult to measure the extent of the problem (Global 
NextGen Insex 2018: 3). The available data, however, is testimony to 
horri�c living conditions for immigrants, including children, detained in 
Malawi. 

Children detained in Malawi can be held in prisons for periods that 
range between three and eight months and these children are not always 
held separately from adults. The country report of Malawi on human 
rights practices by the United States Department of State showed that 
�several hundred irregular migrants as young as 13 were held with the 
general prison population even after their immigration-related sentences 
had been served� (US Department of State 2018: 3). There have also been 
reports that the Malawian government does not have suf�cient funds to 
deport children back to their countries of origin. In 2015, for example, 
the government was unable to deport some 40 children held in Kachere 
Juvenile Prison due to �nancial constraints (Sunday Times (2016)). The 
consequence is that these children are detained inde�nitely in centres in 
inhumane and degrading conditions deprived of their rights to liberty, 
education, health facilities, and adequate food and housing.

The Child Care, Protection and Justice Act provides that children may 
not be imprisoned for any offence including migration-related offences. 
However, there is a lack of implementation in this regard. �Courts continue 
to issue orders to transfer children to reformatory centres for the purposes 
of immigration detention� (Global NextGen Index 2018: 2). Furthermore, 
the same Act provides for conditional placement of children and families 
including migrants. There are, however, barriers to the full realisation of 
this measure. As a result of insuf�cient infrastructure and a lack of state 
resources, conditional placement is often limited and cannot accommodate 
all the cases (Global NextGen Index 2018: 3).

Access to education and health facilities for migrant children in 
detention is severely limited in Malawi. The juvenile prison of Kachere 
has an in-house school. However, due to language barriers and large scales 
of detention, migrant children are denied the right to education. As a 
result of barriers such as transportation, referrals and language, access to 
health facilities is limited (Global NextGen Index 2018: 3). Yet, there have 
been improvements in the treatment of migrants especially for those with 
medical conditions (US Department of State 2018: 5).

Care plans are an essential element in ensuring that the best interests 
of children are considered while detained. Every child should have a care 
plan that caters for their individual needs throughout their placement and 
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these should include migrant children. Malawi has regulations that require 
a regular review of care plans. However, this is rarely adhered to with 
only 9,2 per cent of children having care plans, and only 2,3 per cent of 
children having their care plan reviewed (Nowak 2019: 534-535).

3.5	The practice in South Africa

According to the UN Global Study questionnaire, South Africa submitted 
that it has national legislation prohibiting immigration-related detention 
of children and, as such, they do not detain children for migration-related 
reasons (Nowak 2019: 457). However, according to a report by Doctors 
Without Borders (MSF) it was revealed that dozens of children are still 
being illegally detained at South Africa�s repatriation centre in Lindela 
(South African Human Rights Commission 2017). However, the exact 
statistics of detained migrant children are unknown. This is attributed 
to the fact that there is a lack of proper documentation of children who 
migrate to South Africa. Predominantly, immigrants hail from Zimbabwe, 
Mozambique, the Democratic Republic of the Congo (DRC), Angola, 
Somalia, Rwanda and Malawi, many of whom come to South Africa in 
search of economic opportunities or have �ed con�ict and persecution in 
their countries or regions (Alexandra 2017: 1).

Despite the comprehensive legal protection of migrant children, South 
Africa has continued to use detention as the primary tool of enforcing 
immigration law, including the detention of migrant children (Lawyers 
for Human Rights 2008). The South African Human Rights Commission 
found the persistent occurrence of arrest and detention of unaccompanied 
minors at police stations (whether or not classi�ed as places of detention) 
and at Lindela (South African Human Rights Commission 2017). Further, 
the police do not exercise caution when arresting and detaining persons 
who may appear to be minors, although they are classi�ed as children in 
terms of South African law (South African Human Rights Commission 
2017).

In practice, the detention of children normally occurs at a military 
base near Musina, commonly known as SMG, and the infamous Lindela 
repatriation centre. The Lindela detention facility was established in 
1996 as an immigration detention facility and is administered on behalf 
of the Department of Home Affairs (DHA) by a private company, Bosasa 
(Pty) Ltd (Alexandra 2017). Doctors Without Borders (MSF) found 
that unaccompanied minors are being illegally detained at Lindela in 
terms of current age-determination practices, which are insuf�cient and 
inappropriate (Alexandra 2017: 8). Further, arresting and immigration 
of�cers only request the Department of Social Development to conduct 
age assessments when civil society organisations or the South African 
Human Rights Commission intervenes (Alexandra 2017: 8). This situation 
of children at Lindela centre was further elucidated in the case of Centre 
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for Child Law v Minister of Home Affairs & Others as a result of several 
unaccompanied foreign children being detained together with adults 
for lengthy periods of time at the facility facing deportation. On the 
recommendation of the curator ad litem, who was appointed on behalf 
of the children, the children were transferred to a place of safety pending 
�nalisation of their Children�s Courts inquiries. The Court �rmly held that 
South Africa has a direct responsibility to protect unaccompanied foreign 
children. The Court further stated that a crisis existed in the handling of 
unaccompanied foreign children in South Africa since they were treated 
in a horri�c manner, exacerbated by insuf�ciency of resources, inadequate 
administrative systems and procedural oversights (Centre for Child Law v 
Minister of Home Affairs 2005).  

In addition, there are no regular, systemic monitoring and oversight 
mechanisms in place to ensure that authorities actually comply with the 
regulatory framework on the protection of migrant children. The South 
African police further experience institutional challenges such as lack 
of training, knowledge and understanding of the relevant regulatory 
framework on how they should deal with migrant children. This hinders 
their efforts to comply with human rights standards when it comes to 
dealing with migrant children. Moreover, the Lindela detention centre 
has no complaints mechanism by which detained children can lodge 
complaints for being detained for long periods or with adults not related 
to them (Alexandra 2017: 12). 

4	 Alternatives to detention

An alternative to detention is a principle that applies not only to children 
but generally to all people in migration contexts. It refers to �any law, 
policy or practice that allows people to live freely in a community setting 
while waiting for their immigration status to be resolved� (International 
Detention Coalition 2015: 7). Alternatives to detention provide children 
with non-custodial measures which include �a range of options such as 
supported community placement, including placement with host families, 
bail schemes to ensure compliance with immigration proceedings or 
reporting requirements or schemes whereby guarantors or sponsors agree 
to support the care and supervision of a migrant family in the community� 
(UNICEF 2019: 1).

The importance of alternatives to detention is heightened in the context 
of migration-related detention of children because of the principle of 
last resort. In accordance with this principle, the detention of children 
can never be justi�ed. As indicated in the previous part, despite the 
legal frameworks that provide for alternatives to detention in all three 
jurisdictions, the detention of children persists. In Malawi, for example, 
courts continue to transfer children to reformatory centres for the purpose 
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of migration-related detention (Global NextGen Index �Malawi� 2018: 2). 
Sending children to reformatory centres is based on the assumption that 
they need to be reformed, when the reality is that children on the move are 
victims of the system that need utmost protection. 

Implementing alternatives to immigration detention requires, among 
other things, diverting resources dedicated to detention to non-custodial 
measures and institutions so that the latter are capacitated for engaging 
with children and responding to the needs of children on the move (Joint 
General Comment 4 & 23 para 12). Moreover, in the process of placing 
children in non-custodial settings, it is imperative to take into consideration 
�the vulnerabilities and needs of the child, including those based on their 
gender, disability, age, mental health, pregnancy or other conditions� (Joint 
General Comment 4 & 23 para 12). Therefore, it is necessary for Angola, 
Malawi and South Africa to invest more in alternatives to detention for a 
better realisation of the rights of children on the move. 

5	 Conclusion

There are several similarities and differences in the way in which Angola, 
Malawi and South Africa have responded to the detention of children 
for migrated-related reasons. To begin with, the countries are all state 
parties to child-speci�c UN and AU human rights instruments such as 
CRC and the African Children�s Charter, and are thus required to protect 
the rights of migrant children. Therefore, all three states are bound by 
identical obligations under international law. These instruments provide 
for the four core principles that must guide the treatment of children in all 
circumstances, including detention. 

The extent to which Angola, Malawi and South Africa comply with their 
obligations differ due to the circumstances that prevail in the respective 
countries. Notably, a high number of migrant children are detained in 
Angola and this can be attributed to the non-implementation of laws that 
protect children from detention, and the lack of alternatives to detention 
of children. Further, there is no law speci�cally protecting migrant 
children and prohibiting their detention. Although national laws make 
reference to the protection of children, in practice, authorities exploit and 
oppress migrant children by placing them in detention. There is, therefore, 
a need for Angola to enact laws that explicitly prohibit the detention of 
migrant children and protect their rights. Such laws must be effectively 
implemented to ensure the protection of migrant children.

Malawi has rati�ed many of the international treaties that protect 
migrant children (see Table 1 for case study countries� rati�cation status 
of some of the relevant human rights instruments). The country should 
further look towards ratifying the Migrant Workers Convention. As seen 
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with the treaties Malawi has already rati�ed, however, mere rati�cation is 
unlikely to be enough. Malawi must adopt strong mechanisms that ensure 
the proper implementation of international obligations and domestic law 
relating to the prevention of migrant child detention. This can be achieved 
through the greater investment of resources into the child welfare system 
as well as the child justice system. Malawi has speci�cally undermined 
the importance of the Child Care, Protection and Justice Act, which 
prohibits the detention of all children under the age of 18 years for any 
reason, including migration-related reasons. Migrant children still �nd 
themselves detained and the state should take all measures to ensure 
that children are not detained arbitrarily. The country can achieve this by 
implementing alternatives to detention, including community placement 
and foster care as well as prioritising children in budget allocations (Global 
NextGen Index 2018: 3). The government can further formulate national 
development plans that clearly aim to signi�cantly reduce the number of 
children deprived of liberty. 

South Africa has an adequate constitutional and legislative framework 
for the protection of migrant children. However, the Children�s Act does 
not explicitly mention migrant children as being in need of care and 
protection owing to the vulnerabilities that accompany migration. The 
lack of implementation of national and international laws that bind South 
Africa is one of the gaps that have to be addressed if children deprived 
of liberty for migration-related reasons are to enjoy their rights. As 
demonstrated above, migrant children continue to be detained together 
with adults for lengthy periods of time and in deplorable conditions. 
Consequently, South Africa needs to ensure that law enforcement of�cials 
comply to the maximum extent possible with the laws that are meant to 
protect migrant children. 

As is evident from the article, the reasons for detention differ in 
each country. In Malawi the primary cause for detention is its status as 
a transit country, while in South Africa and Angola detention is used 
as a tool for enforcing immigration laws. Furthermore, the principle of 
detention of children as a measure of last resort has been domesticated in 
the Constitutions of Malawi and South Africa, and through legislation in 
Angola. Ordinarily, constitutional inclusion of a particular right provides 
better protection because of the principle of constitutional supremacy. 
The evidence in this article suggests that the detention of children for 
migration-related reasons in Angola is far more prevalent than in Malawi 
and South Africa. While there is a range of explanations for this, one such 
reason can be tied to the lack of constitutional protection of children 
against detention. Although all three countries have substantive legislation 
on the protection of children against detention in general and migration-
related reasons in particular, the lack of implementation mechanisms acts 
as a nulli�er. 
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6	 Recommendations

Against this background the article suggests the following recommendations 
for Angola, Malawi and South Africa to realise their state obligations 
concerning children deprived of liberty in the context of migration.

Angola should draw on experiences from Malawi and South Africa 
and expressly provide for the prohibition of detention of children in 
its Constitution. Malawi should intensify efforts to protect, respect and 
ful�l the rights of all children, including the rights of migrant children 
as provided for in the Malawian Constitution. It should develop strong 
mechanisms to ensure compliance with international obligations, domestic 
law and the policies that protect the rights of children, speci�cally those 
deprived of liberty. South Africa should enforce compliance with the rights 
that are entrenched in its Constitution as well as international and regional 
instruments that protect migrant children. South Africa should further 
ensure proper documentation of migrant children who enter the country. 
This would be more useful for record-keeping purposes and also to ensure 
better protection of migrant children by providing more resources and 
facilities for their alternative care.

As state parties to CRC, Angola, Malawi and South Africa should take 
steps to ensure that the detention of children is used only as a measure 
of last resort. They should also ratify the Migrant Workers Convention 
to protect migrant children from immigration-related detention. All three 
states must provide alternatives to detention such as foster care and 
community placement. They should also formulate national development 
plans that aim to reduce the number of children deprived of liberty. All 
three states should invest more in alternatives to immigration detention 
of children.
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Table 1: Case study countries� rati�cation status of some of the relevant 
human rights instruments
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1	 Introduction

The perception of complex security threats has arisen across European 
countries. Following the 2016 and 2017 terrorist attacks, a sense of crisis 
has been ampli�ed by the departure of nationals joining foreign armed 
groups (Baker-Beall 2019: 2). Migration has become a �security problem� in 
the prevailing political discourse (Moreno-Lax 2018: 4; Mustaniemi-Laakso 
et al 2016: 19). This has created fertile soil for illiberal and populist forces, 
testing states� capacity to �nd appropriate normative and policy responses. 
The use of detention has particularly been questioned, with their strong 
reliance on detention under a security rationale (Bello 2020; Bosworth & 
Turnbull 2017; Menjívar, Cervantes & Alvold 2017; Kaloteraki 2015). In 
this context, the �ndings and recommendations deserving special attention 
are those articulated on children deprived of liberty on national security 
grounds or for immigration reasons in the United Nations Global Study 
on Children Deprived of Liberty (UNGSCDL 2019: 430-495, 616-653). 
These represent critical areas resulting in multiple violations of children�s 
rights and require further investigation. First, many European children 
allegedly associated with non-state armed groups continue to be stranded 
in detention or displacement camps in Northern Syria under hazardous 
conditions. A connected issue is the way in which children charged 
with or convicted of terrorism-related offences are detained in criminal 
justice systems across Europe. Second, an alarming number of children 
on the move are deprived of liberty in various settings, such as �hotspots�, 
�transit zones�, �waiting zones� or �reception centres�. Countries of Southern 
Europe have received the largest proportion of asylum seekers since 2015, 
with a huge spike in the number of unaccompanied or separated foreign 
children (UACs or UASCs) and accompanied children, thus increasing the 
pressure on national migration management and child protection systems. 
However, other European states have not accepted relocation for alleged 
security risks (CTK 2020) or for a sense of suspicion (Lower House 2020; 
Musch 2020) which is a key concept of the securitisation theory (Bigo 
2002). 

The urgency of how to deal with these two types of deprivation of liberty 
cannot be underestimated in Europe, even considering the COVID-19 
pandemic. This article explores children�s detention on immigration or 
national security grounds as affected by states� contemporary security 
rationale neglecting children�s rights. Attention is paid to the way in which 
non-custodial solutions and child-centred strategies could be adopted to 
avoid such systemic deprivation of liberty. In acknowledging contemporary 
threats against the right to liberty and security of children, it is crucial to 
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investigate the link between detention and security narratives as children 
� a particularly vulnerable group � are affected disproportionately. 

The �rst part of the article examines the situation of children deprived 
of liberty on national security grounds in relation to The Netherlands and 
France to showcase practices re�ecting states� failure to recognise children 
primarily as victims. Dutch approaches to the repatriation of children 
allegedly associated with non-state armed groups are explored, while 
attention is given to the French anti-terrorism strategy regarding children 
charged with or convicted of terrorism-related offences. Case law and non-
custodial solutions are considered. The second part analyses the situation 
of children de jure or de facto deprived of liberty for immigration reasons 
in Greece to showcase controversial practices, also considering regional 
case law, while highlighting promising practices in Ireland and Cyprus. 
The two parts start by looking at key challenges about the selected types of 
deprivation of liberty, followed by a review of international legal and policy 
frameworks. This serves to elaborate the third part where concluding 
remarks are based on the case studies and the regional perspective taken 
beyond these cases, to draw arguments for law and policy changes at both 
levels.

2	 Children�s deprivation of liberty on national security 
grounds

2.1 	Causes and magnitude of key challenges

The combination of terrorist attacks on European soil and citizens� 
departures to join foreign armed groups has pushed terrorism to the 
top of states� agendas, leading to multiple counter-terrorism strategies 
and security measures (UNGSCDL 2019: 620). Their proliferation raises 
questions about compliance with the rights of children involved. Two case 
studies are used to confront their adequacy and effectiveness towards the 
deprivation of liberty.

The possible in�uence on children by terrorist groups has resulted in 
divergent concerns of protection and national security in addressing the 
repatriation issue. Many children of European Foreign Terrorist Fighters 
(FTFs) are con�ned in camps in Northern Syria under the authority of the 
Syrian Democratic Forces (SDF) (CGP 2020: 4; CJAG 2020: 1; Weine et 
al 2020: 1). Estimates indicate that at least 700 European children entered 
Syria or were born there, mostly French, followed by Germans, Belgians 
and Dutch (Coolsaet & Renard 2019: para 5). The largest camp is Al-Hol 
housing 75� 000 residents (UN News 2020), of whom 94 per cent are 
women and children (CGP 2020: 7). They are confronted with violence, 
death, diseases, malnutrition, infections and infant mortality (WHO 2019: 
paras. 6-7). Ideological indoctrination is ongoing while military training 
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is given from the age of nine (AIVD 2017: 9; CGP 2020: 8; Speckhard & 
Ellenberg 2020: 1). For the Dutch Intelligence Service, approximately 75 
Dutch children live therein, of which around 10 per cent are nine years old 
or older, and more than 50 per cent are four years old or younger (AIVD 
2020: para 4). 

A related question is how to deal with children suspected of or being 
involved in terrorism-related activities on European soil. Their number is 
relatively low (Sheahan 2018: 9) but they are seen among the perpetrators. 
Extended pre-trial detention periods and disproportionately lengthy 
sentences have been criticised (PNI 2017: 7). France has struggled with 
the �radicalisation� phenomenon and the ability to take care of �its� children 
recruited. Recently, 471 children followed by the Youth Judicial Protection 
Service (PJJ) were identi�ed through the AstrØe software (DPJJ 2020: 12-
13). The number of children tried in terrorism-related cases increased 
from one in 2015 to 18 in 2018 (CNCDH 2018: 32). The introduced state 
of emergency and anti-terrorist laws have strengthened national security 
measures and pressured the judicial system (CNCDH 2018: 32; DPJJ 
2018; Gruenenberger 2016: 2).

2.2 	International legal and policy frameworks

2.2.1 	Children allegedly associated with non-state armed groups

Should states� jurisdiction be accepted in this context, the Convention 
on the Rights of the Child (CRC) provides primary safeguards in articles 
2, 3(1), 6 and 12. Children allegedly associated with non-state armed 
groups returning to their home countries (child returnees) cannot be 
discriminated against, by law or practice, even when their caregivers are 
FTFs as it would be �collective punishment� (UNCCT 2019: 28). The best 
interests of the child must be a primary consideration in all decisions 
concerning them. Potential con�icts with others� interests require a case-
by-case approach, attaching serious weight to them (CRC/C/GC/14: paras 
28, 39). They may have an interest and wish (besides a right) to return. 
Children�s right to life, survival and development should be understood 
broadly (CRC/GC/2003/5: para 12), implying physical and psychological 
recovery and social reintegration (article 39). Article 37(c) reinforces their 
right to be treated with �humanity� and �dignity�. 

Children associated with FTFs were recently considered by the UN 
Security Council, urging states to ensure consular access to detained 
nationals under applicable domestic and international law, and to 
consider gender and age sensitivities when developing rehabilitation and 
reintegration strategies (S/RES/2396(2017): paras 6, 31). It urged states 
to pay attention to these children�s treatment, primarily as victims, and 
consider alternatives to detention for rehabilitation and reintegration (S/
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RES/2427(2018): paras 19-21). The Key Principles for the Protection, 
Repatriation, Prosecution, Rehabilitation and Reintegration of Women 
and Children with Links to UN Listed Terrorist Groups provide guidance 
in designing and implementing policies (UNOCT 2019: 4). A handbook 
supports a children�s rights approach (UNCCT 2019).

UN High-Level Advocates reminded states of their obligation to take 
necessary steps to intervene through repatriation, guided by the principle of 
best interests of children (OSRSG-SVC 2019). For two Special Rapporteurs, 
states have �a positive obligation to take ... steps to intervene in favour of 
their nationals abroad, should there be reasonable grounds to believe that 
they face treatment in �agrant violation of international human rights law�, 
including detention at odds with standards of humanity (OHCHR 2020: 
para 3). States should �undertake individualised assessments ... based on 
multi-agency and multidisciplinary approaches� (para 6). Essentially, �the 
states of nationality for citizens have the only tenable legal claim to protect 
their citizens, and the capacity to make such claims materialize� (para 
35). In attaching a crucial (but perhaps arbitrary) role to nationality, they 
concluded that 

states that have de facto control over the human rights of children [in such 
camps] have positive obligations to prevent violations ... Relevant factors 
[for such control] include the proximity between the acts of the state and 
the alleged violation, the degree and extent of cooperation, engagement and 
communications with the authorities detaining children ... the extent to 
which the home state is able to put an end to the violation ... by exercising 
or refusing any positive interventions ... and the extent to which another 
state or non-state actor has control over the rights (para 36).

The Council of Europe (CoE) has considered child returnees through 
the Counter-Terrorism Committee overseeing the 2018-2022 strategy 
(CM (2018) 86-add�nal). Recommendation 2169 (2020) advocated the 
integration of a child-rights perspective into counter-terrorism efforts and 
urged the Committee of Ministers to invite the Steering Committee for 
the Rights of the Child (CDENF) for advice (PACEa: paras 3, 4.1, 4.2). 
Resolution 2321 (2020) called on states to repatriate, rehabilitate and (re)
integrate, as �a human rights obligation and a humanitarian duty� child 
returnees whose parents are citizens; noting �highly-polarised opinions�, 
parliamentarians recalled children�s non-responsibility for parents� actions 
or life circumstances (PACEb: paras 2, 6).

The EU responded to the FTFs phenomenon by a 2015 amendment 
of the Framework Decision 2002/475, but among EU institutions 
less consensus exists on repatriation. At the Radicalisation Awareness 
Network experts debated whether and how children hold dual identities 
as victims and perpetrators (European Commission 2016: 2). The High-
level Commission Expert Group�s proposal of needs-and-risks assessment 
(European Commission 2017: 13-14) was not clearly de�ned. The 
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Parliament called to prioritise children�s rights, emphasising repatriation, 
rehabilitation and reintegration policies (P8_TA(2016)0502: para 120; 
2019/2876(RSP): para 61).

2.2.2 	Children charged with or convicted of terrorism-related offences

Besides the guiding principles, other safeguards of CRC are particularly 
relevant. Deprivation of liberty must be lawful, non-arbitrary, as a measure 
of last resort and for the shortest time (article 37(b)). Non-custodial 
measures should be targeted while, if unavoidable, children in pre-trial 
detention should go to court within 30 days, and a �nal decision should 
be taken within six months (CRC/C/GC/24: paras 86, 90). They must be 
treated consistently �with the promotion of the child�s sense of dignity and 
worth�, considering their age, reintegration and constructive role in society 
(article 40(1)). States shall promote special laws and desirable measures for 
dealing with them without resorting to judicial proceedings (article 40(3)), 
with a consideration of alternatives (article 40(4)). The reaction should be 
proportionate to the gravity of the offence, personal circumstances, and 
long-term societal needs (CRC/C/GC/24: para 76). 

The CoE Child-Friendly Justice Guidelines (2010) require applying 
the urgency principle to protect the best interests of the chlid (para 4). 
EU Directive 2016/800 on procedural safeguards highlights children�s 
vulnerability when deprived of liberty and dif�culties in reintegration 
(para 45). It reiterates detention as a last resort, for the shortest time, with 
due account to children�s situations (article 10), and requires the treatment 
of related criminal proceedings with urgency and due diligence (article 
13). 

2.3 	Case of The Netherlands

2.3.1 	National legal and policy framework 

Child returnees fall under the Dutch Child Care and Protection Board�s 
responsibility if they are unaccompanied or separated and in The 
Netherlands (Vriesema 2019: paras 4-5). It may investigate with an 
advisory body of remedial educationalists, psychiatrists and psychologists, 
with expertise in radicalisation, jihadism and trauma (Ministry of Justice 
and Safety 2018: 2). It may request the juvenile court to take different 
measures: a family supervision order if the child�s development is seriously 
threatened (article 1:255 DCC, Dutch Civil Code); placement in a care 
facility if necessary for the child (article 1:265b DCC); placement in 
closed facilities (with strict legal safeguards) if the child�s development is 
threatened or to prevent withdrawal from state supervision (article 6.1.2, 
Youth Act). 
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The placement of child returnees will be highly age-dependent 
(according to 0-9 years, 9-12 years and 12-18 years old). For national 
security services, they �can pose a risk upon return� as jihadist training is 
given from the age of nine years (AIVD 2017: 16). Childcare services prefer 
placement with extended family or foster parents (Vriesema 2019: para 
8). Children of 12 years or older can be held responsible under juvenile 
criminal law (Tak 2008: 80), and generally courts decide on alternatives 
to detention (De Vries 2016: 36). Adolescents over 16 years of age can 
be prosecuted under adult criminal law for terrorism (article 77b Youth 
Act). The 2016 and 2017 legal amendments allow the revocation of Dutch 
nationality of dual nationals (of 16 years or older) who are convicted 
of terrorism-related crimes or who are abroad yet have participated in 
organisations whose activities are a threat to national security. However, 
child returnees are mostly below the age of nine years (AIVD 2020). 

Once repatriated, children�s best interests will be considered on an 
individual basis, with their views heard and weighted in accordance with 
age and maturity. A multidisciplinary consultation will determine the care 
package. Adequate medical, psychosocial and educational support will be 
provided to assist recovery and reintegration (Vriesema 2019: paras 11-
15). Justice, care and security actors are involved collaboratively, while the 
Board oversees proper care. Consultations at the municipal level allow for 
individually-tailored plans (Sheahan 2018: 48). Children will be allowed 
to visit their mothers in prison (Vriesema 2019: para 13). Thus, in theory 
the Dutch multi-agency case management forms a promising practice in 
responding to child returnees. 

2.3.2 	Practice of repatriation

Despite calls for proactiveness (HR Deb 2019a), for the government �neither 
FTFs nor the women or children will be actively repatriated� (Parliament 
2019a). It invoked article 9(1) of CRC prohibiting the separation of 
parents and children; child repatriation would be impossible because 
it would later lead to family reuni�cation (HR Deb 2019b; Ministry of 
Justice and Security 2018: 3). The statement  by members of Parliament 
that there is no wish for �ticking time-bombs� (Brouwers 2019) illustrates 
the misleading consideration that child returnees pose a potential threat 
to national security. 

In 2019 only two orphans of two and four years, in �pitiful conditions� 
without parental authority, were repatriated, but this �unique case� 
of custody granted to The Netherlands did not imply changes to its 
repatriation policy (Parliament 2019b). Despite its denial of enforcement 
jurisdiction in Syria, the government has exercised legislative jurisdiction, 
or at least in�uenced children�s legal position, by choosing a passive policy 
towards their right to return (article 10(1) CRC) given their ties to The 
Netherlands (Sandelowsky-Bosman & Liefaard 2020: 148). Through its 
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narrow interpretation of jurisdiction, it abets children�s exposure to risks 
to their lives which it could minimise (even without having caused them) 
by assisting them in proving their nationality or accepting external aid. 
Apparently the �Kurdish question� affects such passivity: The Kurds would 
help in repatriation but demand recognition in Northern Syria, which 
would upset NATO ally Turkey (Boon, Alonso & Versteegh 2019: para 7).

2.3.3 	Case law

The government�s position was challenged when 23 Dutch women 
requested repatriation with their 56 children from Al-Hol. The Hague 
district court ruled that The Netherlands is bound to help repatriate these 
children, ��nd a way to protect them� and �do everything within reasonable 
limits�; only if repatriation was impossible without their mothers, the 
obligation would be extended (ECLI:NL:RBDHA:2019:11909: 1, 7, 9). 
The Hague Appeal Court overturned the decision: Repatriation of this 
group is a �political choice�, the interests in national security and foreign 
affairs can justify the government�s possible refusal to act to repatriate the 
children (ECLI:NL:GHDHA:2019:3208: 6, 10-12). For both courts, these 
children could not directly invoke CRC against The Netherlands as it lacks 
jurisdiction in such camps (without diplomatic ties with Syria), but CRC 
in�uences the scope of the applicable due diligence standard of Dutch 
tort law (article 6:162, Civil Code). The Advocaat-Generaal acknowledged 
that �whether the promotion of repatriation is a state�s duty should be 
assessed on a case-by-case basis�, and �many arguments are in favour of 
children�s repatriation�, but the claimants chose to claim the state�s duty to 
repatriate them as a group and also exclusively together with their mothers 
(2020: paras 1.4, 1.8). Nonetheless, mothers� culpability reviews would 
protract legal proceedings and children�s precarity, at odds with their 
best interests (Van Ark, Gordon & Prabhat 2020). The Supreme Court 
con�rmed that The Netherlands is not legally obliged to repatriate them 
(ECLI:NL:HR:2020:1148). The �nods towards individual and case-by-case 
assessments� suggest openness to other conclusions in future cases under 
different requests and circumstances, such as mothers coerced to go to 
ISIS-held territories without evidence of wrongdoing (Van Ark 2020). 

2.4 	Case of France

2.4.1 	National legal and policy framework

Ordinance 45-174/1945 on juvenile delinquency (amended by Ordinance 
950/2019) sets forth principles including the priority of the educational 
approach over punishment, the special nature of juvenile justice, and the 
age-based attenuated responsibility. The PJJ may propose for children 
at risk immediate appearance before the court, alternatives to judicial 
proceedings, and educational measures, to protect and integrate them for 
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combating recidivism. For children over 13 years sanctions are possible 
and can be non-custodial, including at the pre-trial stage (article 10). Pre-
trial detention for children aged 13 to 16 is allowed if they incur a criminal 
sanction or have voluntarily evaded the obligations of judicial control or 
electronically monitored house arrest; for children over 16 years of age it is 
also possible if they incur a correctional sentence equal to or greater than 
three years. It is allowed up to one year for children over 13 years of age 
and up to two years for those over 16 years of age (article 11).

However, terrorism-related acts are prosecuted under derogatory 
procedures. Pre-trial detention can last up to one year for children aged 13 
to 16 (Mayaud 2018), while it is increased up to three years for children 
over 16 years suspected of involvement in a terrorist act (article 706-24-
4 CPC as amended by Act 2016-987). The anti-terrorist section of the 
Paris Regional Court has almost exclusive jurisdiction over adults and 
children (Sheahan 2018: 20). Critically, under article 706-17 CPC children 
prosecuted for terrorism-related offences are subject to a dual procedure 
where investigations are conducted by common investigative judges and 
trials by juvenile courts or assize courts (CNCDH 2018: 33).

2.4.2 	Practice of terrorism-related deprivation of liberty 

No child has been convicted of attempted or actual terrorist attacks in 
France. As of April 2018, statistics show that 60 youths were prosecuted 
for �criminal conspiracy with a view to committing a terrorist act� (AMT); 
31 for �apology for terrorism�; three for habitual consultation of jihadist 
sites; and 15 for unspeci�ed motives. Girls represented slightly more than 
one-third of those prosecuted (DPJJ 2018: 1). A disturbing quali�cation 
regarding the practice of detention is AMT (article 421-2-1 CC). Among 
the 80 adolescents involved in AMT since 2012, 63 have been tried (DPJJ 
2020: 13). Children prosecuted for AMT were reduced from 27 in 2017 
to six in 2018, and to �ve in 2019. The issue is how their deprivation 
of liberty was implemented as a systemic response. Some were given 
suspended sentences and others prison sentences, but pre-trial detention 
was almost always applied (Sheahan 2018: 20). The latter often lasted a 
signi�cant time, at least one to two years (CNCDH 2018: 33).

States should not detain or prosecute a child solely for membership 
or association with a prohibited group. Yet, AMT has been used to 
detain and prosecute children participating in terrorist groups when 
only material elements of preparation occurred. This ambiguous offence 
may include many types of involvement. Recruitment processes or 
involvement in terrorist activities are often based on the exploitation of 
children�s personality and identity under construction (Baranger, Bonelli 
& Pichaud 2017). Thus, charges for AMT can lead to detention for being 
associated with terrorists while the system should treat children as victims 
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of calculated indoctrination by their recruiters (CRIN 2018). Moreover, 
many youths who joined ISIS during childhood can be tried at the age of 
majority with dif�culties in highlighting recruitment speci�cities. 

Procedurally, the �juxtaposition� of the anti-terrorist and juvenile justice 
systems has in�uenced the practice of detention. Investigation judges 
have focused more on criminal facts (than on the child�s age, maturity 
and personality) and mostly opted for indictments of children rather than 
educational measures (CNCDH 2018: 20-35). Juvenile judges have relied 
on procedures dominated by a counter-terrorism rationale and applied 
more severe sentences (Baranger, Bonelli & Pichaud 2017), regarding 
alternative measures as too risky because the accused or defendants adhere 
to violent extremist ideologies and represent a danger to society (UNODC 
2017: 107). Such a trend is nurtured by an �exacerbated precautionary 
principle� impacting children�s treatment (CNCDH 2018: 33). 

Professionals� training on terrorism-related cases has been considered 
by the National School of Magistrates, apparently one of the �rst in Europe 
to implement them for juvenile judges, assessors of juvenile courts, 
clerks and educators of the PJJ (ENM 2017). Another promising practice 
regards cross-cutting training for investigative judges to implement child-
sensitive measures in terrorism-related cases. These steps are bene�cial but 
insuf�cient to resolve the inconsistencies of the cited juxtaposition and 
mitigate the use of deprivation of liberty. 

Children charged with or convicted of terrorism-related offences fall 
within a worrying trend of detention measures, quali�ed as �overpenalisation 
of juvenile behaviour� (CNCDH 2018). COVID-19 has led to addressing 
prison overcrowding, and the number of detained adolescents sharply 
decreased from 816 in January 2020 to 680 in April 2020, demonstrating 
France�s ability to explore alternatives (Syndicat de la Magistrature 2020). 
However, the increased number of detained children over recent years has 
entailed congestion, incidents and more �radicalisation� (FNAPTE 2019). 
Children are held in a specialised juvenile penitentiary facility, or juvenile 
section of adult prisons where the separation is not tight. This can lead 
to adults� �grip� on them (Defenseur des droits 2019: 51) or accentuate 
radicalisation trends (Khosrokhavar 2018). Children convicted of terrorist 
offences cannot be placed in solitary con�nement, but are moved to 
different cells to avoid �contamination�, further impacting on socialisation 
(CNCDH 2018). When leaving prison, some may renounce violence; 
others may be comforted in the feeling of exclusion and stigmatisation to 
which prison can lead, maybe the same feeling of society marginalisation 
grounding their af�liation to terrorist groups (Khosrokhavar 2018). When 
a child�s status is not suf�ciently considered, the use of detention can 
become an irony whereby their situation may be worsened and force them 
into crime, although criminal policy supposedly aims to avoid this. 
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2.4.3 	Case law 

Some examples are noteworthy. A Juvenile Assize Court sentenced four 
youths to four to six years� imprisonment for AMT, having targeted a police 
station and sought to acquire weapons and make explosives, which did 
not concretise, when they were 17 and 19 (20minutes 2018). A juvenile 
court sentenced an adolescent to four years� imprisonment for having 
reached Syria when he was 15, with terrorism-related documents and 
messages showing his training to shoot (De SŁze 2018). A juvenile court 
sentenced two adolescents to six months of suspended imprisonment for 
AMT, for having joined al-Nusra for three weeks when they were 15 and 
16. According to their lawyer, they were unaware of joining a terrorist 
group and �not at all aware of the complexity of the situation in Syria 
at the time�. The prosecutor�s appeal request of two years� imprisonment 
deviated from the court�s approach not to stigmatise them as terrorists for 
facts of 2014 as they built their new lives and pursued studies since then 
(Franceinfo 2020). 

The question about these adolescents� detention arises when the 
repatriation of French nationals is debated. The European Court of 
Human Rights (European Court) accepted a case against France, following 
the Conseil d�Etat rejection of the requests for repatriation of a national 
detained with her children aged four and �ve in Al-Hol camp. The 
applicants claim that France allows their exposure to inhumane and 
degrading treatment, violating article 3(2) of the European Convention 
of Human Rights (European Convention) and article 3(2) Protocol 4, 
along with article 13 of the European Convention as they could not access 
local remedies while in the SDF camp (HF and MF v France, 24384/19). 
Ultimately, the European Court might determine whether the fate of 
child nationals detained abroad is linked to European states. Indeed, a 
state�s responsibility may be engaged for acts with suf�ciently proximate 
repercussions on the rights enshrined in the European Convention, even 
if they are outside its jurisdiction (Soering v The United Kingdom 1989; 
Drozd and Janousek v France and Spain 1992). The European Court even 
acknowledged a state�s positive obligations under article 1 to take those 
diplomatic, economic, judicial or other measures �in its power� and in 
line with international law to secure the rights enshrined in the European 
Convention (Ilascu & Others v Moldova and Russia 2004: paras 317, 330-
31).

The CRC Committee recently found that France had jurisdiction over 
child nationals detained in Kurdish-controlled camps in Syria because of 
their parents� involvement with ISIS, notwithstanding the fact that they 
are under effective control of a non-state armed group (LH & Others v 
France). In applying a �functional approach�, it observed France�s duty to 
protect the rights of these children since it in fact is able to do so under 
contextual factors including their nationality and Kurdish authorities� 
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willingness to cooperate and release them to France, where at least 17 
children were repatriated since March 2019 (CRC/C/85/D/79/2019�CRC/
C/85/D/109/2019: para 9.7). On these grounds, a duty of the states of 
nationality to repatriate child nationals from the camps would be argued, 
but the questionable role played by nationality in such legal reasoning, 
leading to the potential for arbitrariness, has been criticised (Milanovic 
2020; Duffy 2021). 

3	 Children�s deprivation of liberty on immigration grounds

3.1 	Causes and magnitude of key challenges 

In some European countries children are detained for reasons related to 
their or their parents� migration status, or for other of�cial justi�cations 
(including identity veri�cation, health and security screening, facilitated 
deportation, age assessment procedures) or even for claimed protection 
purposes, or because of a declared state of emergency (UNGSCDL 2019: 
441-443). There is international consensus that such practice violates 
international law (Smyth 2019). It is emphasised that �deprivation of 
liberty of an asylum-seeking, refugee, stateless or migrant child, including 
UASCs is prohibited� (UNWGAD 2018: para 11, citing A/HRC/30/37: para 
46; E/CN.4/1999/63/Add.3: para 37; A/HRC/27/48/Add.2: para 130; A/
HRC/36/37/Add.2: paras 41-42) (see also CMW/C/GC/4-CRC/CGC/23: 
paras 5 & 10). 

Although conceived as a temporary measure to address exceptional 
in�ows, the controversial hotspot approach has been implemented since 
2015 under the European Agenda on Migration, spiralling the securitisation 
of migration (LØonard & Kaunert 2020). It entails highly-criticised support 
to national authorities from European Agencies to quickly conduct the 
operations of identi�cation, registration and �ngerprinting of migrants. 
Within this framework and following the 2016 EU-Turkey Statement, 
reception centres on Aegean islands (Lesvos, Chios, Samos, Leros and Kos) 
have been transformed into de facto closed facilities, espousing a policy 
of geographical restriction. This has been exacerbated by COVID-19 
measures. Thousands of children are stranded in �reception camps� in 
dreadful, unsanitary conditions. Being generally large accommodation 
centres (or makeshift shelters in the external, unlit and non-serviced 
areas) with minimal oversight and support, most are exposed to grave 
psychological distress sometimes leading to sexual and other abuses 
(UNHCR 2019: 7, 12). This, alongside the lack of medical services, legal 
and educational assistance, highlights the need for the adequate protection 
of the rights of children. 

Some types of alternatives to detention are foreseen in European states� 
laws but in practice are either unused or applied restrictedly (CDDH(2017)
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R88add2: 5). For legal, cultural, socio-economic reasons a small number 
of UASCs can bene�t from quality alternative care, while the majority are 
in institutional reception facilities. Data and expertise on how to provide 
and effectively implement such measures need to be shared and spread 
across states.

3.2 	International legal and policy frameworks 

Article 37(b) of CRC sets a high standard, but immigration detention can 
never be considered a measure of last resort, regardless of accompaniment, 
and is never in the child�s best interests. UN treaty-monitoring bodies 
jointly concluded that �child and family immigration detention should 
be prohibited by law and its abolishment ensured in policy and practice� 
(CMW/C/GC/4-CRC/C/GC/23 2017: para 12). The CRC guiding principles 
must underpin all decisions and actions regarding these children. Their 
best interests must be upheld as a primary consideration (for instance, 
to determine the nature, quantity and quality of reception conditions) 
(CRC/C/GC/14 2013: para 23). They must not be discriminated against 
in their access to rights. Existing threats to their rights to life, survival and 
development should be addressed. The right to have their views heard 
(and weighted in line with age and maturity) should be enacted. The UN 
Guidelines for the Alternative Care of Children strengthen these standards, 
also clarifying that children arriving in a country should not be deprived 
of their liberty �solely for having breached any law governing access to and 
stay within the territory� (A/RES/64/142 2010: para 143), and providing 
standards on identi�cation, representation, reception and placement 
(paras 145-152).

The promotion and protection of children�s rights are part of the EU�s 
objectives, both internally and externally (article 3(3)(5) TEU). Children�s 
rights to the protection and care necessary for their well-being, with the 
best interests of the child as a primary consideration in all related actions, 
shall be guaranteed by European Union (EU) institutions and member 
states in implementing EU law (article 24 CFR). However, EU secondary 
law provides only certain constraints regarding immigration detention. 

Under the Reception Conditions Directive (2013/33/EU), UACs 
shall be detained in exceptional circumstances and only if less coercive 
measures cannot be implemented (article 11). The BIC shall be a primary 
consideration for states when implementing the provisions on children 
(article 23). In addition, UACs seeking international protection must be 
granted suitable reception conditions, including placement with adult 
relatives or foster families, accommodation centres with provisions for 
children, or other appropriate facilities such as supervised independent 
settings for juveniles (article 24(2)). 
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The Return Directive (2008/115/EC) allows for the detention of 
children and families as a last resort and for the shortest time, requiring 
related conditions (article 17). These include separate accommodation for 
families detained pending removal; leisure activities be�tting children�s 
age and access to education; UACs� accommodation with personnel and 
facilities be�tting their age; and the best interests of the child as a primary 
consideration for their detention pending removal. Article 10 requires 
providing UACs with �assistance by appropriate bodies� and verifying 
their return to family members, nominated guardians or adequate 
reception facilities. The 2018 incomplete recast proposed by the European 
Commission was followed by the 2019 proposal by the European 
Parliament (EP) Research Service of the prohibition on detention of 
children and families, and safeguards on child return (EP Brie�ng 2019). 

The European Commission (COM(2017)211�nal) addressed gaps and 
the need for adequate reception capacity and support services to safeguard 
migrant children�s well-being and the best interests of the child. This 
includes access to health care, psychological support, education, leisure and 
integration measures. Given �the negative impact of detention on children�, 
states were encouraged to work towards ensuring and monitoring effective 
alternatives to their administrative detention and alternative care options 
for UACs (COM(2017)211�nal: 8, 9). 

The European Parliament emphasised the best interests of the child 
principle in all decisions affecting migrant children regardless of their 
status, and the access to digni�ed accommodation, health care, education 
for their integration, calling for prioritised relocation of UACs from Greece 
and Italy (P8_TA(2018)0201: paras 4, 8, 10). States were urged to fully 
implement the Common European Asylum System (CEAS) to enhance 
children�s conditions, work towards ending immigration detention across 
the EU, aligned with the 2016 NY Declaration for Refugees and Migrants, 
and elaborate community-based solutions (2019/2876(RSP): para 35). 
Noting the number of children detained as part of return procedures, 
it called on states �to provide adequate, humane and non-custodial 
alternatives� (2019/2208(INI): para 34).

At the CoE political level, for the Committee of Ministers, children 
�should, as a rule, not be placed in detention� and �in those exceptional 
cases ... should be provided with special supervision and assistance� (CM/
Rec(2003)5: paras 20-23). Besides concluding that no detention of UACs 
should be allowed (Resolution 1810 (2011): para 5.9) the Parliamentary 
Assembly called on states to legally prohibit it and adopt �alternatives ... 
that meet the [best interests of the child] and allow children to remain 
with family members or guardians in non-custodial community-based 
contexts� (Resolution 2020(2014): para 9.2). It launched the 2015 
campaign to end such detention. An Action Plan of Protecting Refugee and 
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Migrant Children (2017-2019) aimed at ensuring rights, child-friendly 
procedures and integration (on its implementation, see SG/Inf(2020)4: 
10-12). A �practical guidance� on alternatives synthesises key principles 
and �ndings (CDDH(2019)R91Addendum5: 7-8, 10, 18, 20). Regarding 
UASCs� guardianship (CM/Rec(2019)11: appendix), some principles are 
provided to ensure access to justice and effective remedy. �Implementing 
guidelines� advocate the adoption of comprehensive national frameworks 
for appointing quali�ed guardians supported by a competent authority and 
protect children from harmful practices. Related enactment is monitored 
by the CDENF.

3.3 	Case of Greece

3.3.1 	National legal and policy framework 

Greek legislation does not prohibit the detention of migrant and asylum-
seeking children, providing certain restrictions. Under article 32 L 
3907/2011 on pre-removal procedures, UACs or accompanied children 
can be held, as a measure of last resort and for the shortest appropriate 
period of time, only when no other adequate and less coercive measures 
are usable. IPA (International Protection Act, L 4636/2019 as amended 
by L 4686/2020) stipulates the possibility of asylum-seeking children�s 
administrative detention. They can be detained as a measure of last resort 
and when no non-custodial or less restrictive measures are implementable, 
up to 25 days until their referral to appropriate accommodation facilities 
(article 48(2)(a)). They can be detained exceptionally and separately from 
adults, but educational and leisure activities be�tting their age must be 
available (article 48(2)(b)). 

A ground of de facto detention can derive from the instrument of 
�protective custody� although article 118 PD 141/1991 was not intended 
for UACs and did not establish time limits. Under article 118(4) persons 
should not in principle be held in police cells, unless no other way can 
avoid the risks that they might cause to themselves or to others. Under the 
pretext of protection, it is an onerous type of detention imposed regardless 
of whether or not children are asylum seekers (Greek Ombudsman 2019: 
26). It further endorses the security rationale governing migration policies, 
although it cannot deter people from coming to Europe (PICUM 2019: 5). 
Only the recent law L 4760/2020 exempts UACs from this regime (article 
43).

For the connected aspect of reception capacity and conditions, a 
vulnerability assessment is provided (article 58(2) IPA). UACs are legally 
regarded as a vulnerable group and procedural guarantees must be applied, 
such as �special needs care� and priority for asylum applications (articles 
39(5)(d), 39(6)(1)(a) IPA). The Reception and Identi�cation Service (RIS) 
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is responsible to protect UASCs (article 60(2)(a)), while the related Special 
Secretary refers them to appropriate accommodation facilities (article 
60(3) IPA). 

In theory, JMD 9889/2020 regulates methods and conditions of age 
determination within the asylum process, even setting out the guardians� 
appointment (GCR 2020: 112). The foreseen interdisciplinary approach 
involves paediatricians and psycho-social services, with possible referrals 
to hospitals for wrist bone X-rays or dental examinations as last steps. In 
case of doubt for an alien or stateless person, an age assessment shall be 
undertaken and until the decision the person is presumed to be a child 
(article 74(3)(e) IPA). If uncertainty persists the presumption remains 
(article 75(4) IPA).

L 4554/2018 on the guardianship scheme for unaccompanied �alien or 
stateless persons under the age of 18� entered into force in March 2020. 
Only at the end of December 2020 the state assigned (through a programme 
co-�nanced by the European Commission) the representation of UACs to 
METAdrasi by signing an agreement with the National Centre for Social 
Solidarity (EKKA). The juvenile prosecutor or the prosecutor at the local 
�rst instance court shall take all appropriate measures for UACs� legal 
representation and appoint a permanent, professional guardian selected 
from the EKKA registry (article 16(1)(2)). The Directorate General for 
Social Solidarity shall take the necessary steps for UACs� representation by 
guardians or organisations (articles 32, 60(4) IPA). Any authority detecting 
UASCs� entry shall inform the closest Public Prosecutor�s of�ce, EKKA or 
other competent authority (article 60(1) IPA). 

3.3.2 	Practice of immigration detention

Greece�s immigration detention practices of children have attracted wide 
disapprobation for several reasons, especially because of inappropriate 
living conditions and policy actors� reluctance to implement non-custodial 
measures, such as foster care families (article 60(4)(d) IPA). A preliminary 
consideration is that the reception capacity for UACs is scarce, protection 
standards in shelter facilities are not harmonised, while temporary care 
options prevail (for instance, �safe zones� or children�s sections in RICs, 
�safe zones� in open accommodation sites and hotels on the mainland). 
These aspects preclude �holistic� responses to UACs� protection needs 
(ECSR 2019b: 4). As of February 2020, children accounted for 37 per cent 
of the monthly arrivals on Aegean islands, of whom over 60 per cent were 
younger than 12 years (UNHCR 2020). From January to October 2020, 
there were approximately 4�253 UACs, but only 1�873 places in long-
term accommodation facilities and 1� 681 places in temporary settings 
were available; 148 were placed in reception and identi�cation centres 
(RICs); 187 in open temporary accommodation facilities; 166 were under 
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�protective custody�; and 1� 028 in insecure housing conditions (EKKA 
2020a).

The majority of children have been detained until their referral to 
appropriate facilities or reunion with those responsible for them. This 
is due to reception incapacity, but also erroneous implementation of 
�protective custody�, which often amounts to de facto detention of children 
in pre-removal facilities or police stations, sometimes in hospitals under 
police supervision (UNWGAD 2019). Approximately 257 children 
were in �protective custody� in November 2019 while 193 UACs in July 
2020 (EKKA 2020b). For the UNWGAD, EKKA has prioritised �UACs 
in administrative detention for placement in alternative emergency 
accommodation or proper shelters�. Reportedly some children were held 
�for prolonged periods (from a few days to more than two months) in 
conditions similar to criminal detention, especially in police stations�, 
alongside adults, in dark cells, even deprived of care, education and 
healthcare services, without information on what would happen to them 
(UNWGAD 2019). 

Regrettably, following Turkish President Erdogan�s abrupt instigation of 
third country nationals� mass in�ux in the EU in February 2020, the Greek 
government used highly-contested measures (for instance, heavily-armed 
national border guards) and suspended the Asylum Law for one month 
for those arriving irregularly, including children (Emergency Legislative 
Order, Gov Gazette 45/�/02.03.2020), on the occasion of extraordinary 
circumstances and unforeseeable necessity to confront an asymmetrical 
threat to national security. It announced to develop �closed refugee 
centres�, albeit open facilities (with deplorable living conditions) exist on 
the eastern Aegean islands (Jones, Kilpatrick & PallarØs Pla 2020: 5, 7).

The administrative detention conditions of children have been 
exacerbated by COVID-19. The Asylum Service suspended receptions 
from mid-March to mid-May (GCR 2020: 16), with most children stuck 
in RICs or other temporary facilities without registered applications 
and interviews. Juvenile protection failed since the proportionality and 
necessity of the containment measures applied to RICs and refugee centres 
were not substantially examined. Restrictions on freedom of movement 
in and out of camps amounted to unmitigated con�nement, allowing 
residents (including children) to leave exceptionally (MD 20030/2020). 
MD 48940/2020 prolonged such constraints until August, with higher 
virus exposure. Orwellian euphemisms have been employed to feign 
compliance with international standards and alleged security policies. In 
January 2021 migrants, including numerous children in the Sparta Inn 
on the mainland, were prohibited from exiting the accommodation to 
prevent a further spread of the virus (GDP 2021), showcasing claimed 
public health security responses.
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Even age assessment legal provisions have not been properly 
implemented (UNWGAD 2019). It lacks adequacy being usually based on 
X-ray and dental examinations without accurate medical determination. 
Asylum-seeking children often are not represented or informed in an 
understandable language during the assessment, risking their treatment 
as adults and further violating their rights. UACs in �protective custody� 
have not been subjected to age assessment. Such practice has resulted 
in additional, unnecessary con�nement of the so-called �alleged minors� 
(�treated as and detained with adults�), with side effects on asylum 
procedures. 

3.5 	Case law 

Systematic detention and absence of adequate facilities where children can 
fully enjoy special care and protection were considered among the most 
blatant infringements of the rights of migrant children by the European 
Committee of Social Rights in ICJ and ECRE v Greece 173/2018 (ECSR 
2019a). It has since ruled on immediate measures against Greece in May 
2019, requiring it to provide them with appropriate shelter, water, food, 
health care and education, to remove UACs from detention and from RICs 
at the borders, to place them in suitable accommodation for their age, and 
to appoint effective guardians. However, these prescriptions have not been 
fully implemented.

The deprivation of liberty and the lawfulness of detention of UACs 
have been challenged before the European Court. For instance, an Afghan 
minor�s detention in Lesvos adult centre (for two days) violated article 5(1) 
of the European Convention as Greek authorities had not considered the 
best interests of the child or his status, besides not examining the necessity 
of such measures and possible less drastic action to secure deportation 
(Rahimi v Greece 2011). His practical inability to contact a lawyer and 
to understand available remedies written in an unknown language, thus 
exercising these rights violated article 5(4) (see also Housein v Greece 
2013). Even a juvenile Iraqi�s arrest and detention at the Sou�i border 
post irrespective of his status, with an extension of such detention after 
having reached adulthood, without any further consideration towards his 
removal, violated article 5(1) (Mohamad v Greece 2014).

Conditions of detention have also been examined. For instance, those 
of nine UACs in various Greek police stations (held between 21 and 33 
days) amounted to �degrading treatment� under article 3, because they 
could have made them feel �isolated from the outside world�, with negative 
effects on physical and mental well-being. Article 5(1)(4) was violated 
as the public prosecutor (temporary guardian) had not enabled them to 
communicate with a lawyer and lodged an appeal to discontinue such 
detention to accelerate and facilitate their transfer to appropriate shelters 
(HA & Others v Greece 2019). The living conditions of three Afghan 
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UACs under �protective custody� in two Greek police stations violated 
article 3 for identical reasons, but such placement also amounted to 
unlawful deprivation of liberty under article 5(1) as the government had 
not clari�ed why they had not been placed in an �alternative temporary 
accommodation� (ShD & Others v Greece, Austria, Croatia, Hungary, 
North Macedonia, Serbia and Slovenia 2019). 

Further violations have been found regarding accompanied children. For 
instance, the detention conditions of an Afghan family (an eight-months 
pregnant woman, her husband and four children in the Pagani detention 
centre on Lesvos, with unrelated adults, without access to medical care 
and speci�c supervision, and very limited outdoor activities) amounted to 
inhuman and degrading treatment under article 3 (Mahmundi & Others 
v Greece 2012). Their material impossibility to take any action before 
domestic courts pending their deportation violated article 13.

Relevant interim measures have been granted to ensure compatibility 
with the European Convention and children�s status. The European 
Court ordered to timely transfer �ve UACs to an appropriate facility, as 
the conditions in Somos RIC (due to a lack of medical and psychological 
services, dif�cult hygienic conditions and access to food) allegedly 
exposed them to inhuman or degrading treatment (GCR 2019). Greek 
authorities were also ordered to release two UACs from a police station 
without outdoor spaces and transfer them to suitable arrangements (RSA 
2019). Interim measures were granted for 20 UACs in Kolonos police 
station, mostly in �protective custody�, without guardians or information 
about reasons for and length of detention (ARSIS 2019).

3.6 	Promising practices

Two practices deserve particular consideration: alternatives to 
administrative detention of children in migration; and alternative care 
options for UACs to include suitable accommodation (outside traditional 
reception institutions) and assistance, adapted to individual needs, besides 
facilitating access to health care and education. Attention is drawn to two 
case studies. 

3.6.1 	Case of Ireland

In Ireland, the detention of migrant children is prohibited in all 
circumstances (International Protection Act 2015, sec 20(6); Immigration 
Act 2003, sec 5(2b); Immigration Act 1991, art 5(4a)). This is for any 
applicant to international protection under the age of 18, which can be 
determined by two members of the national guard or immigration of�cers 
or via an age assessment test. Therefore, minors without valid visas are 
exempt from arrest and detention (sec 14) per secs 20(6) and (7). 
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If children arrive accompanied by a parent or guardian, the family is 
placed in one of the Direct Provision accommodation centres (Ireland 
2015: 44) which do not constitute places of detention (Global Detention 
Project 2020: 2.5). Necessary expenses of the family (food, water, laundry, 
television, heating and so forth) are covered by the Irish Reception and 
Integration Agency (RIA 2010). Nonetheless, such centres are run by 
private companies and have been criticised for not having been covered 
by national standards (CRC/C/IRL/CO/3-4 2016: 65).

UACs� arrival is noti�ed to the Child and Family Agency (Tusla), which 
assigns a social worker to place them in foster care if under 12 years of 
age or a child-friendly residence if over the age of 12. Risk-and-needs 
assessments are carried out, besides a mental health assessment to best 
determine the care needed, often due to traumatic circumstances (Tusla 
2020). Social workers receive training on how to work with UACs, help 
create a statutory care plan, and assist with their asylum applications 
performing as representatives. 

However, the lack of the bene�t of the doubt when UACs� age is unknown 
has been criticised. If they arrive without appropriate identi�cation, they 
can be treated as adult migrants and moved into custodial centres when 
the of�cer reasonably so believes (Irish Refugee Council 2018: 40). A 
person can even be detained in such centres if the age is unknown and 
he or she refuses age assessment. Concern was expressed regarding the 
complaints procedures available, whereby the Ombudsman for Children is 
legally prevented from investigating complaints from children in a refugee, 
asylum-seeking or irregular migration situation (CRC/C/IRL/CO/3-4 
2016: 5). Some concern was even expressed regarding the aftercare and 
education services for UACs accepted into the Irish child welfare system, 
and the uncertainty around the decision on their asylum application before 
the age of 18 (Groarke 2018).

3.6.2 	Case of Cyprus

In Cyprus, article 9��(1) of the Refugee Law prohibits the detention of 
asylum-seeking children. In the Aliens and Immigration Law no provisions 
relate to children�s detention, except for those transposing the EU Return 
Directive under which it is possible as a measure of last resort and the 
shortest appropriate period of time; but in practice children and families 
are not detained (Cyprus Refugee Council 2019: 97). Cyprus introduced 
community-based reception for accompanied children and family members 
(FRA 2017: 35). In 2016, the European Programme on Integration and 
Migration funded the pilot project Community Assessment and Placement 
(CAP) Model, which since 2018 has been implemented by the Cyprus 
Refugee Council. It aims to promote �individualised and holistic case 
management, encouraging trust, engagement and collaboration with the 
system, working towards case resolution and contributing to reduce the 
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use of detention�. The Civil Registry and Migration Department (CRMD) 
is responsible for overseeing the community residence, where measures 
(for instance, regular appearance before authorities, deposits or �nancial 
guarantees, obligations to reside at speci�c addresses or supervision) are 
implemented to prevent absconding. However, towards the end of 2019 
and beginning of 2020 the CRMD ceased issuing residence permits for 
family members regardless of their refugee status, leaving them (including 
children) without full access to their rights (Cyprus Refugee Council 2020: 
16).

Since April 2020 the International Organisation for Migration (IOM) has 
managed and implemented the programme Creating Semi-Independent 
Housing Structures for Hosting Unaccompanied Children over 16 Years, 
funded by the Cypriot Ministry of Labour, Welfare and Social Insurance. 
It aims at easing the dif�cult transition to adulthood for UACs through 
integrated support and appropriate care. With most accommodation 
facilities previously operating at close to capacity and exposed to mental 
health, physical, �nancial and social risks, seven unaccompanied Somali 
boys were newly housed �feverish with joy� (Alexandropoulos 2020). 
Therein children have access to psychological support, vocational training 
and education, besides clean water, hygiene kits, information and health 
care (in response to COVID-19).

4	 Concluding remarks 

The �ndings on case studies cannot be readily generalised, but common 
problems may be extracted to elaborate solutions to controversial practices 
and counter underpinning justi�cations. The analysed use of deprivation 
of liberty on immigration or national security grounds appears affected 
(although to different degrees) by states� contemporary security rationale, 
thus con�rming what earlier studies started to explore (Kaloteraki 2015; 
Amnesty International 2017). Such a rationale has led to a strong erosion 
of children�s rights, which is a critical area of concern and deserves more 
consideration. Various recommendations can be made from both national 
and regional perspectives. 

4.1 	National security-related deprivation of liberty

4.1.1	 Recommendations at national level

Indisputable grounds for The Netherlands to actively engage in repatriating 
child nationals exist. The children are extremely vulnerable, mostly below 
the age of four, facing sustained violations of their non-derogable rights 
under international law. The establishment of good (if not perfect) multi-
agency care systems undermines the argument that repatriation would be 
too dif�cult and suggests that this is a political argument. The perceived 
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�security threat� evidently trumps repatriation, but the child�s best interests 
should be established for each individual case. It cannot be argued that 
young children act on their own ideology, as they largely imitate their 
surroundings. Emblematically, seven child returnees were repatriated to 
Sweden and reportedly recovered in an incredible way (ICSVE 2020: 1). 

The repatriation is also justi�ed from a security perspective. The Dutch 
approach is not resolving any perceived threats. It can cause children�s 
feeling of abandonment, openness to further indoctrination, or experience 
of further traumatisation, which can turn into a desire for revenge. It is 
based on a short-sighted attempt to prevent children�s return in exchange 
for a feeling of short-term security.

The empirical evidence-based model of Rehabilitation and Reintegration 
Intervention Framework, which de�nes a multi-level approach to identify 
levers of change (Weine & Ellis 2020: 1) could be followed. A holistic 
and intersectional perspective is crucial to consider children�s traumas 
and experiences. When neglect and abuse is absent, repatriation with 
mothers should be allowed, in line with intelligence services� approach 
that a �controlled� repatriation is the safest way to ensure long-term 
monitoring, and that strengthening family bonds can increase resilience 
against extremism.

In France, a change of narrative is needed towards children involved in 
terrorism-related offences. By implying a political and emotional burden, 
they have altered usual practices of the juvenile justice system over 
children�s rights, both legislatively and judicially. Derogatory procedures 
undermine the system. Children should be prosecuted under the latter 
and child-sensitive anti-terrorism legislation, so as to support a better 
understanding of their vulnerability and encourage non-custodial options. 
Moreover, the provision of three years� pre-trial detention for 16 year-old 
children (in breach of international and EU law) must be connected to the 
judicial system�s inef�ciency, as terrorist cases are subjected to complex and 
time-consuming investigations. The average of 18 months for a youngster 
to be judged (Hantz 2019) facilitates long-term pre-trial detention. If 
the justice system cannot speed up procedures, it should invest in non-
custodial options. The burden of systemic fragilities cannot be put on the 
suspected children.

Adolescents have not been directly involved in acts of terrorist violence. 
The use of detention due to AMT should be regarded cautiously, especially 
for (repatriated) young adults recruited before turning 18. Whether used 
preventively or punitively, the deprivation of liberty neither addresses 
the root causes of recruitment not protects national security. It solely 
�ghts symptoms for realising short-term security. The clearly repressive 
approach is ineffective, counterproductive, and threatens children�s health, 
well-being and development.
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Criminal policies should go beyond detention as a �quick-�x� solution 
to terrorism. They should prioritise children�s rights and rehabilitation 
as more responsible choices and acknowledge such children as victims 
(instead of �security threats�). Anti-terrorism strategies should trump 
preventive and repressive tools and be designed according to human rights 
law. 

Child protection and educational assistance institutions are decisive in 
promoting these children�s reintegration, even via non-custodial options. 
However, their variable effectiveness should be accepted, as terrorism 
and traditional crime share problems (family break-ups, failures at 
school, a desire to restore a failing fatherly image, questioning life, and 
so forth). Solid coordination mechanisms are advisable considering the 
multidimensionality of the needed care, combined with the urgency and 
perceptions of terrorism. 

4.1.2	 Recommendations at regional level

Broad and vague counter-terrorism legislation fails to differentiate between 
children and adults, thereby undermining the special status of children 
and international children�s rights standards, and supporting the detention 
of children perceived as �security threats� (and perpetrators). European 
counter-terrorism agendas should strongly include a child rights-based 
approach as complementary objective of public security for long-lasting 
peace and security. In this vein, they should uphold juvenile justice to 
avoid punitive approaches fuelling discrimination, stigmatisation and 
secondary victimisation. They should also promote and facilitate active 
repatriation, rehabilitation and (re)-integration of child nationals with due 
account to their speci�c needs and rights, and against their re-victimisation 
by communities, law enforcement of�cials and policy makers. Prevention, 
counter-radicalisation and rehabilitation efforts should be coordinated 
among states, for a deeper understanding of a good modus operandi and 
possible launch of successful programmes. A �holistic counter-terrorism 
strategy� to address children�s needs should be proposed regionally and 
include experts on counter-terrorism, foreign affairs, humanitarian aid, 
child protection and rights, to be consulted by state of�cials in view of 
states� obligations to uphold CRC, serving the wider security goal. UNOCT 
2019 Key Principles provide guidance. 

European states should work out concrete modalities for repatriating 
child nationals as a matter of priority, which would respond to the general 
due diligence obligation to prevent �agrant human rights abuses of which 
a state is aware, and additionally to the particular obligations under (inter 
alia) articles 3(1) and 2(2) of CRC. Governments� and courts� restrictive 
interpretation of jurisdiction under article 2(1) of CRC critically con�nes 
these children to a �legal vacuum� where state parties bear no responsibility 
towards them and leave them tremendously vulnerable. Effective 
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consular assistance for nationals detained or held in SDF camps remains 
problematic. The French case before the European Court might contribute 
to a progressive approach that does not assess prospective repatriation 
through purely national security lenses, but acknowledges that these 
children have their own rights and interests, and have not chosen to live 
in such circumstances/territories.

4.2 	Migration-related deprivation of liberty

4.2.1	 Recommendations at national level

Child-friendly reception options, alternative care arrangements and non-
custodial solutions must be reconsidered or foreseen to protect migrant 
or asylum-seeking children�s rights in law and practice, without fuelling 
security narratives. Greek law is not fully in line with international 
standards and consensus towards ending children�s detention solely on the 
basis of migration status. It should prohibit it totally and related provisions 
should be implemented without any delay, deviation or misuse of existing 
instruments. However, the crucial problem of de facto detention cannot 
be solved without appropriate reception, protection mechanisms and 
capacities as tailored on a needs-based approach to respond to the changing 
trends of arrivals. Safeguards for children should not be compromised 
for alleged state security interests, including security responses against 
COVID-19.

Accurate age assessment procedures serve as catalysts for genuine 
protection and should be guaranteed alongside other procedural safeguards 
in light of the best interests of the child. Decisive components such as 
physical, psychological, cultural or gender-related aspects of the child 
should be examined when applying the �bene�t of the doubt� principle. As 
recommended by the CRC Committee for Italy (2019), a multidisciplinary, 
science-based, child rights-respectful �uniform protocol on age 
determination methods� should be implemented and used only in case of 
serious doubts, ensuring access to effective appeal mechanisms. Regular 
and up-to-date training should be granted to quali�ed professionals to 
conduct child-sensitive examinations, and non-medical methods should 
be emboldened to diminish the physical or psychological intrusiveness of 
the entire (already strained) process. 

The appointment of competent guardians in every stage of the asylum 
procedure should be effective and facilitate UACs� referral to child-
friendly accommodation facilities to prevent detention and identify 
durable solutions. The Greek guardianship instrument should become 
fully operative, including the rules on the best interests assessment, 
which remains crucial before undertaking any decisions (EASO 2018: 
60-62). Accordingly, reception conditions should grant legal assistance, 
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psychosocial services and educational activities, alongside foster care 
solutions within an integration scheme. 

Engagement-based alternatives to detention should be applied and 
framed by coordinated actions, through case management, advocacy, 
communications and best practices exchange between states (as done by 
the Greek NGO HumanRights360). Case management should be promoted 
at all levels involving children, as a holistic, cost-effective and ef�cient 
response to migration policy (PICUM 2020a: 2). Under a structured social 
work approach, individuals are supported and empowered in achieving 
community-based case resolution. In the Revised CAP model, the decision 
making, placement and case management compose a multi-faceted, child-
oriented approach. However, a guardian stands at the forefront of case 
resolution for UASCs, whereas a social worker (as the case manager) 
should be assigned with such responsibilities for children with families. 
In the intervention process, the best interests of the child should be a 
guiding tool for assessing needs and choosing durable solutions (PICUM 
2020a: 5). 

Critically looking at promising practices in Ireland and Cyprus, there 
is room for improving non-custodial solutions. It is timely that other 
states legislate the abolition of children�s immigration detention. For 
accompanied children the family unit must be safeguarded and states 
should implement community-based living arrangements, but holding 
them to a national standard instead of outsourcing to private companies. 
States should also legislate to direct authorities to integrate UACs into 
national child protection systems where they can be kept in appropriate 
accommodation pending assignment to a guardian or foster family. Semi-
independent housing solution for UACs over 16 years, with appropriate 
support in their transition to adulthood, is also positive.

Well-managed alternative care systems can be more bene�cial to 
the well-being and harmonious development of children, and also less 
costly than institutional reception facilities. The bene�ts of non-custodial 
practices (as highlighted in the 2016 CAP report of Cyprus) should be 
taken seriously. They are more humane in treating children as victims 
and ful�lling their rights, thereby improving individual well-being and 
self-suf�ciency. They are more effective in increasing con�dence in 
immigration systems, therefore achieving �up to 95% appearance rates and 
up to 69% independent departure rates for refused cases�. They end up 
being signi�cantly cheaper � up to 80 per cent cheaper � as detention has 
very high operational costs and potentially expensive legal costs if it is later 
considered wrongful (IDC 2015: 3).
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4.2.2	 Recommendations at regional level

The European Court jurisprudence highlights protection gaps in 
European states� policies in relation to migrant children in detention, 
mainly regarding Greece, France, Belgium, Bulgaria, Hungary and Poland. 
Violations concern detention conditions, the children�s rights to liberty 
and to a speedy decision on the lawfulness of a detention measure, and 
their right to respect for private and family life. Although the Court�s 
interpretation of the European Convention does not place an absolute ban 
on such detention, violations involve children whose best interests must 
be prioritised due to their �extreme vulnerability�. This should be a driving 
force to the states required to reform practices from a child rights-based 
approach.

At the CoE and the EU political levels, children�s immigration detention 
has been addressed by laying down partial safeguards, but more consistent 
measures should tackle it. The reference to children�s detention as a �last 
resort and for the shortest appropriate period of time� in EU secondary law 
(for instance, Reception Conditions Directive, Return Directive) should 
be amended with a clear prohibition. With the EU Pact on Migration 
and Asylum (COM(2020) 37 �nal: 8), the EU should be engaged in 
promoting and protecting children�s rights, including their right to liberty, 
by establishing an unconditional legislative ban on children�s immigration 
detention and by ensuring that the best interests of the child is central 
to asylum, return and border procedures (PICUM 2020b: 4). Regrettably, 
the Pact has launched a policy of systemic returns under which their 
immigration detention is promoted, especially within the increasing 
use of asylum border procedures (COM(2020)610 �nal). As COVID-19 
constitutes a further critical juncture, the Pact should become a turning 
point in how the EU and its member states deal with persisting protection 
gaps by making joint efforts to release children in administrative detention, 
corroborating strategies respectful of their rights, which should always 
prevail over states� interests.

The EU should promote effective European cooperation and solidarity 
by recalling member states to implement the Commission�s plan on 
the relocation programme (of March 2020) for UACs� transfer from the 
hotspots to other EU countries capable of accommodating them, and 
which should not claim �security risks�. Critical components (for instance, 
identi�cation, best interests of the child assessment, preparation for 
transfer and relocation funding) require member states to agree on how 
to better accomplish a practical and comprehensive relocation scheme 
(FRA 2020). Between April and July 2020, approximately 120 UACs were 
relocated from Greece to other states, with the support of the EASO, IOM, 
UNHCR and UNICEF (European Commission 2020), proving that actions 
follow political will.
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Non-custodial care and reception solutions are only softly addressed by 
the CoE and the EU. Given the bene�ts and otherwise grave implications, 
European institutions should consistently advance their use via fresh 
policies strengthening child protection. In identifying existing solutions, 
the UN Special Rapporteur on the Human Rights of Migrants (2020) 
concluded that �immigration detention of children is effectively avoidable� 
and recommended states �to shift away from a focus on enforcement and 
coercion towards providing human rights based alternative care and 
reception for all migrant children and their families�. Against inhumane, 
expensive and ineffective detention, European states should rely more 
on the successes of non-custodial practices, instead of prioritising 
securitisation policies of border control and integration procedures, 
particularly regarding national identity concerns or welfare services 
demand. However, even a positive process fuelled by the implementation 
of promising practices can just as easily be eroded with populism within a 
government, which is a risk requiring regional attention to safeguard the 
rights of children.
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1	 Introduction

International human rights law urges states to use custodial measures 
only as a last measure. The Global Study on Children Deprived of Liberty 
(Global Study) highlights that worldwide 7,2 million children are deprived 
of liberty in many forms of detention; 1,4 million of these children are 
exclusively detained in the context of the criminal justice system � a 
million of which, in turn, routinely �nd themselves in police custody. 
Additionally, 5,4 million children are deprived of liberty per year in various 
types of institutions (Nowak 2019). The latter �gure is highly relevant, 
as this article will illustrate the non-custodial practices in the context of 
post-Soviet countries. Paulo Sergio Pinheiro (the Independent Expert 
leading the Global Study on Violence Against Children) notably refers 
to the countries of Central and Eastern Europe and the Commonwealth 
of Independent States as the region with the highest occurrence of 
institutions (Pinheiro 2006). In addition, the World Prison Brief provides 
that the regional imprisonment rate of children in Central and Eastern 
Europe is 5,81, while in Central and Southern Asia the rate stands at 4,78 
(Walmsley 2018).1 While on the service, this rate may not appear to be 
high, which is due to the fact that children are �rst placed in other types 
of institutions before considering any form of non-custodial solution. In 
its recommendations, the Global Study urges countries to prioritise non-
custodial solutions and diversion in order to protect children from the 
criminal justice system and, as the paper argues, by extension also other 
forms of deprivation (Nowak 2019).

Article 2000 and � more actively since 2006 � the European Union 
(EU) and the United Nations Children�s Fund (UNICEF) have promoted 
a number of initiatives for reform in the region starting with harmonising 
legislation with international standards. While most post-Soviet countries 
followed the recommendations by amending their criminal legislations, 
practical implementation was halted for various reasons. The �ndings of 
the Global Study clearly highlight that within the administration of justice 
in the post-Soviet space, more research is needed in order to understand 
the obstacles to effective implementation. Overall, diversion is considered 
a crucial non-custodial measure in order to direct children away from the 
criminal justice system. The preliminary review revealed that generally 
there exists a positive political will to apply diversion mechanisms in the 
post-Soviet region. Yet, practical implementation of these measures in 
national justice programmes remains sorely lacking.

From this perspective, the article isolates and reviews the non-custodial 
measures and diversion programmes applied in 12 former USSR states 

1	 The rate is calculated for the imprisonment of children in pre-trial detention and 
prisons per 100�000 children ranging from 60,00 to 0,00. 
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in Eastern Europe and Central Asia. In Eastern Europe, the focus falls 
on Armenia, Azerbaijan and Georgia, while in Central Asia �ve countries 
are selected for a comparative re�ection, namely, Kazakhstan, Kyrgyzstan, 
Tajikistan, Turkmenistan and Uzbekistan. Despite the common legislative 
heritage and practices among these countries, their criminal laws and 
proceedings have been developing in very diverse ways. To understand 
the main directions and strategies applied in relation to various child 
justice systems in these countries, an analysis of the provisions concerning 
children in criminal legislation is a focal point of this study. First, the 
article considers the minimum age of criminal responsibility, while also 
identifying the types and nature of the measures applied to situations where 
children �nd themselves in con�ict with the law. The article considers the 
detail as well as the application procedures of diversion cases in the region 
before ending with a number of recommendations for more effective 
application of diversion measures. The measures are analysed according 
to the principles, thresholds and minimums standards as stipulated in 
international human rights law. Moreover, diversion programmes are 
reviewed in light of theoretical frameworks, speci�cally considering the 
nature, type and the underlining principles informing these programmes.

2	 Research methodology 

The article seeks to identify where non-custodial measures are applied 
in the post-Soviet space and where, in particular, diversion is used as a 
non-custodial measure in child justice systems. To this end, the article 
reviews the legal contexts and practices of 12 post-Soviet countries based 
on existing theoretical frameworks. As such, the article �rst de�nes the 
goals and needs of applying non-custodial measures to children in con�ict 
with the law. Second, it addresses de�nitions, principles and the types of 
diversion directing children away from criminal justice proceedings. The 
research applied both qualitative and quantitative methods. The overview 
of the 12 selected countries is predominantly conducted via desk research, 
while the analysis of speci�c diversion case studies is focused on evaluating 
reports published by UNICEF, the EU and other international and/or local 
organisations. The desk review additionally includes an analysis of the 
legislations, criminal codes as well as the criminal procedural codes of 
the 12 selected countries in order to understand the various provisional 
approaches to children in con�ict with the law. The desk review also 
identi�ed which countries actively apply diversion in their child justice 
systems, the results of which are further augmented by two diversion-
speci�c case studies informed by ten expert interviews (�ve in Georgia and 
�ve in Kyrgyzstan).

The study uncovers which post-Soviet states demonstrate the best 
application of non-custodial measures through existing diversion 
procedures. The overview of all 12 criminal systems revealed that only 
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two countries apply diversion measures, namely, Georgia and Kyrgyzstan. 
The effective application in these two countries was assessed in the 
study through an analysis of both national legal provisions and practical 
provisions. The other case studies were based on an analysis of the 
respective constitutions and legislations. Where they exist, the various 
laws on children were considered, which included government decrees, 
national strategies (with a focus on diversion programmes) and the 
criminal justice system in general. Additionally, the recommendations and 
special reports issued by the UN Committee on the Rights of the Child also 
informed the study, while shadow reports of the selected countries were 
studied as far as they connect to the topic of non-custodial measures and 
diversion. The case studies also consider various institutional frameworks 
of diversion programmes and describe key actors, programmes and services 
(both on a governmental and non-governmental level). Data was collected 
through desk reviews, taking into consideration statistics, ombudsperson 
reports, cases and reports of local civil society organisations (CSOs). 
Moreover, diversion programmes were studied and evaluated through 
research and expert reviews. Independent expert interviews with social 
workers, specialised prosecutors and inspectors in child justice system, 
as well as anonymous interviews were conducted through questionnaires 
considering the principles described above. Several representatives of civil 
society organisations were also consulted during the course of this regional 
study. 

3	 Theoretical framework

3.1	Use of non-custodial measures

Article 37(b) of the UN Convention on the Rights of the Child (CRC) 
limits children�s deprivation of liberty, stipulating that the arrest, detention 
or imprisonment of a child is to be used only as a measure of last resort 
and for the shortest appropriate period of time. This means that, in light of 
the nature of the offence committed by children, states should apply non-
custodial measures and that deprivation of liberty of children should only 
occur in exceptional cases. The UN Standard Minimum Rules for Non-
Custodial Measures (Tokyo Rules) stipulate that the goal of these measures 
is �to provide other options, to reduce the use of imprisonment, and to 
rationalise criminal justice policies, taking into account the observance 
of human rights, the requirements of social justice and the rehabilitation 
needs of the offender� (Tokyo Rules para 1.5). The rules are to be applied 
without any discrimination, including age (Tokyo Rules para 2.2). These 
measures have to be prescribed by law, and in order �to provide greater 
�exibility with the nature and gravity of the offence, with the personality 
and background of the offender and with the protection of society and to 
avoid unnecessary use of imprisonment, the criminal justice system should 
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provide a wide range of non-custodial measures� (Tokyo Rules para 2.3). 
Furthermore, the Guidelines of Action on Children in the Criminal Justice 
System (Vienna Guidelines) highlight the importance of preventing the 
overreliance on criminal justice measures, and suggest the development, 
application and constant improvement of non-custodial measures and 
reintegration programmes (Vienna Guidelines para 42). Article 40(4) of 
CRC additionally provides a list of non-custodial measures to be available 
for children to make sure that the nature of measures applied complies 
with the circumstances of the offence and the well-being of the child. 
Thus, CRC recommends to keep children in con�ict with the law out 
of the criminal justice system (Nowak 2019). Non-custodial measures 
should also be applied �to pregnant woman or a child�s sole or primary 
caretaker� (Bangkok Rules para 9), where it relates to both preventive 
detention and sentencing detention (UNGA Res.64/142, 2009, para 48). 
The Global Study reemphasises that the detention of children should 
occur only after all other options, including all non-custodial measures, 
have been exhausted (Nowak 2019). The Global Study regards the lack 
of non-custodial measures as one of the principal reasons for children�s 
deprivation of liberty � especially in dysfunctional and repressive justice 
systems (Nowak 2019: 33). Diversion is considered a highly effective 
measure to channel children out of the criminal justice system � as 
is evidenced by the fact that it forms a core part of the Global Study�s 
recommendations (Nowak 2019).

3.2 	Diversion and its types  

There is no universally-recognised de�nition of diversion or diversion 
programmes. A brief description, however, is provided in the UN 
Standard Minimum Rules for the Administration of Juvenile Justice 
(Beijing Rules, Rule 11). According to Rule 11 measures should be taken 
by any agency to avoid the enrolment of child offenders into formal child 
justice proceedings. The rule promotes community engagement �such as 
temporary supervision and guidance, restitution, and compensation of 
victims. Diversion, involving removal from criminal justice processing 
and, frequently, redirection to community support services, is commonly 
practised on a formal and informal basis in many legal systems� (UNGS 
Res 40/33, 1985 Rule 11.4). The Commentary on rule 11 further explains 
that diversion is a formal and informal intervention, or no intervention, 
meaning that the children remain outside of the child justice system. It 
further emphasises that it is to be applied with the consent of the child and 
his or her legal representatives �to minimise the potential for coercion and 
intimidation at all levels in the diversion process� (Commentary). Byrum 
and Thompson de�ne diversion as an attempt to channel children out of 
the child justice system (Byrum 1996).  Meanwhile, it should be noted 
that diversion programmes still hold the child responsible for the offence, 
but grant possibilities to avoid the negative consequences of entering the 



466    (2020) 4 Global Campus Human Rights Journal

formal justice system. According to labelling theory, diversion primarily 
helps children to avoid being labelled as �delinquents� and, thus, also the 
consequences of such labelling in society (Klein 1986).  

According to social learning theories, diversion may expose children to 
more children who are in con�ict with the law (Cressy 1952). Therefore, 
it is argued that diversion programmes should have a very speci�c goal 
�to prevent youth with minimal delinquent involvement from becoming 
more heavily involved in delinquency due to their association with and 
learning from peers with greater justice system involvement� (Farrell 
2018). In this sense, negative aspects of diversion are deemed to be (a) 
the widening of a net of children who are in con�ict with the law; and (b) 
an unintentional increase of recidivism and other negative consequences 
arising from unequal access and use of diversion programmes (Mears et al 
2016). However, diversion programmes are mostly viewed positively as 
ways of channelling children out of the child justice system. The Global 
Study considers diversion as an early intervention before the child may 
associate with formal legal proceedings (Nowak 2019). Early interventions 
are considered the most effective approach of diverting children away 
from the justice system. Yet, applying diversion at the various other 
stages of the process (pre-arrest, pre-trial and post-trial) also prevents 
children from entering the criminal justice system (Vienna Guidelines 
para 15). The Vienna Guidelines further point out that among the goals 
of diversion programmes are the prevention of recidivism, promoting 
social rehabilitation, strengthening social assistance and improving the 
application of non-custodial measures (Vienna Guidelines paras 15 & 
42). From this perspective, pre-arrest diversion best complies with the 
goal of diversion, since children in con�ict with law will be prevented 
from further exposure to the formal justice system. Post-arrest or pre-trial 
diversion takes place after the arrest, but the child is still prevented from 
progressing further into the formal proceedings based on the assumption 
of not constituting a threat to public safety (Farrell 2018). 

The types of diversion measures vary from country to country. However, 
the most popular are informal warnings by the police, community service, 
trainings, education programmes, medical and psychological treatment, 
counselling, community programmes, and so forth (Nowak 2019). Broadly, 
diversion can be divided into two categories, namely, (i) non-interventional 
or unconditional diversion; and (ii) diversion with conditions. 

Non-interventional or unconditional diversion considers the gravity 
and circumstances of the offence, thus formally or informally cautioning 
the child after he or she admits to the crime (Goldson 2016). Depending 
on the gravity and circumstances of the crime committed by a child, 
diversion with conditions is used as an alternative to detention and is 
employed speci�cally for rehabilitation purposes (Nowak 2019). When 
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non-interventional or unconditional diversion measures are not feasible or 
have been exhausted, the Global Study considers diversion with conditions 
as the best alternative to custodial approaches, for instance, police warning 
instead of detention in police custody, no charges in cases of minor criminal 
offences and non-custodial solutions instead of prison sentences (Nowak 
2019). 

Based on the responsible actors, the nature of the crime and the services 
provided, the following types of diversion may be identi�ed: 

Police-led
Caution and warning programmes: formal caution (generally at the pre-
trial stage), further referral to service and restorative caution

Civil citation programmes: avoiding arrest records usually by community 
service hours or in intervention services
Service coordination
Case management: linking children to external services, eg, social work, 
NGO services 

Wraparound services: a team of experts and stakeholders is gathered to 
best comply with families� and children�s needs
Counselling/skill-building 
Individual-based treatment 

Family-based treatment 

Mentoring: pairing the child and an adult who will serve as a positive 
role model

Skill-building programmes: employment training, truancy interventions 
and other educational services
Restorative justice 
Victim-offender mediation 

Family group conference: including other important family members, 
friends of the victim and the offender, can be led by school of�cials, police 
of�cers and other experts

Teen court: simulation of courts carried out by volunteer youth to utilise 
positive peer in�uence 

Table 1: 	Types of youth diversion programmes (Farrell 2018) 

When applying diversion, various aspects need to be considered. These 
include gender sensitivity, accessibility without discrimination to minority 
children, children with fewer socio-economic opportunities as well as 
children with disabilities and developmental issues (Ericson 2016). In 
its Toolkit on Diversion and Alternatives to Detention, UNICEF brings 
an expanded list of criteria to be ful�lled when applying diversion 
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programmes.2 Although the list is non-exhaustive, these criteria convey 
the most general principles applied in all types of diversion programmes: 

�	 the inclusion of the child in diversion programmes does not result 
in a criminal record;

�	 elements of caution or warning, an apology to the victim or survivor 
are included for rehabilitation purposes; 

�	 a non-residential approach as a must of diversion programmes, 
avoiding any forms of institutionalisation and deprivation of liberty 
(including rehabilitation schools and special schools;

�	 competent multi-expert committees, or any other mechanisms to 
ensure the intensity, duration and compatibility of the crime with 
the programme;

�	 activities considering the needs of the child to obtain new knowledge 
and skills;

�	 compatibility with the religious and cultural background to prevent 
further offence; 

�	 consideration of social, psychological and other needs of the victim 
(element of restorative justice);

�	 monitoring mechanisms should be in place to assess both the quality 
of the programme as well as follow up on drop-out children who fail 
the diversion programme.3 

4	 Administering justice for children in post-Soviet countries: 
Popularity of non-custodial measures 

Generally, the post-Soviet space may be described as following a 
conventional justice system rather than developing innovative justice 
responses. The criminal codes and criminal procedural codes of 12 post-
Soviet countries were studied for the purposes of this article in order to 
assess the measures taken in the criminal justice system when it comes 
to children and the use of non-custodial measures. Out of the countries 
investigated, only half of the civil citation programmes applied to children 
(Armenia, Georgia, Kazakhstan, Kyrgyzstan, Moldova and Ukraine). 
Arrest, restrictions and deprivation of liberty are not exercised in relation 
to status offences for children, but are only applied to criminal cases. 

4.1	Minimum age of criminal responsibility 

All countries designate a separate chapter in their criminal codes to 
the criminal liability of children (except Tajikistan, which nevertheless 

2	 UNICEF, Toolkit on Diversion and Alternative to Detention, 2010, available at https://
sites.unicef.org/tdad/index_56037.html. 

3	 As above. 
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includes speci�c provisions on children in their Criminal Code). The lowest 
minimum age of criminal responsibility among the countries is 14 years of 
age, with Moldova not specifying a minimum age. Moldova developed a 
detailed procedural code on engagement of children in legal proceedings, 
and their criminal code speci�es paragraphs of general application where 
the measures are mentioned for those under 18 years of age. The Criminal 
Code of Ukraine points out the lowest criminal responsibility age for each 
crime and preventative measure (Criminal Code of Ukraine article 100). 

As mentioned above, none of the countries has a lower age threshold 
than 14 years. However, for some countries the age of the child may be 
lowered with consideration of the crime committed. For instance, article 
111 of the Criminal Code of Belarus mentions that repeated minor offences 
(that is, those that do not in�ict harm on life, physical well-being and 
health) are not sentenced to detention. Repeated offences, however, which 
include at least one murder, can result in a prison sentence. For children 
aged between 14 and 16 years such a sentence may not exceed more than 
12 years, while children between the ages of 16 and 18 years can receive 
a maximum sentence of 17 years (the latter rule being similar in Georgia). 

Correlation of the gravity of the crime and age in criminal offences 
also varies. Article 79 of the Criminal Code of Kazakhstan states that 
children may only be deprived of liberty for 10 years if the offences involve 
aggravated circumstances, while the sentence may be higher (12 years) in 
the event that one of the offences is murder. For all other offences (that is, 
minor or medium offences) that are committed for the �rst time, detention 
should not be applied. In Moldova, in turn, there are two categories that 
determine whether a child can be deprived of liberty, notably offences that 
are extremely grave (10 years) and offences that are exceptionally grave 
(12,5 years). Article 60 of Moldova�s Criminal Code further prohibits the 
imprisonment of children for more than 15 years regardless of the crime 
committed. In Russia, imprisonment is applied only to children older than 
16 years (Criminal Code of Russia article 88 para 6).

4.2 	Measures applied for children in con�ict with the law

The main types of measures exercised in the region are �nes, community 
service, correctional labour, restriction of certain activities, restriction 
of liberty (in some legislations including a transfer of the child under 
the strict supervision of the caregiver) and imprisonment/detention for 
a determined period of time. The language of legislations varies from 
country to country, which makes it dif�cult to draw similarities between 
legal provisions. Pre-trial detention is not exercised in any of the countries 
with the exception of Ukraine, where child suspects over the age of 16 can 
be isolated in a special institution for a period of 15 to 45 days (Criminal 
Code of Ukraine article 101). Fines are imposed on children who have 
their own sources of income. Belarus underlines the need to cover the 
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damage in a way that �ts the children�s capabilities. Thus, if the child does 
not have an income, the �ne should be converted into community work 
(Criminal Code of Belarus article 111). 

Life imprisonment is not applied to children in any of the selected 
countries. Revocation practices are also indicated in most legislations. 
However, these cases are rather dependent on the attitude of individual 
police of�cers or other specialists involved. The procedures of revocation 
thus remain self-led and do not entail argumentation or speci�c 
characteristics. 

All legislations specify a �xed time and frequency of community 
service for children. In of�cial Russian translations these services are 
often referred to as �correctional labour� (ispravitelnie raboty) which are 
deemed to emphasise the rehabilitative nature of the measure, although 
the term �correctional labour� in itself may lead to misunderstanding. 
Analysing the criminal codes of each country, it is clear that the average 
length of community service varies signi�cantly, with 30 and 120 hours 
(Ukraine and Kyrgyzstan); 160 hours (Azerbaijan, Kazakhstan, Tajikistan 
and Turkmenistan); 180 hours (Belarus); 240 hours (Uzbekistan); and 
320 hours (Georgia). In Georgia, community service is the measure most 
frequently applied. �Correctional labour� may have a duration of up to three 
years with four hours of work per day for those under 15 years of age, 
while the daily hours may go up to six hours for children above the age 
15 of years (article 86 para 1). In the case of Moldova, community service 
for children is the same as for adult offenders (two hours). In Uzbekistan, 
it is possible to replace �correctional labour� with a prison sentence � for 
instance, three days of correctional labour can be replaced with one day�s 
imprisonment (Criminal Code of Uzbekistan article 83). Most legislations 
stipulate that the nature of the labour should comply with the capacities 
of the child, including their physical and health condition as well as 
their psychological and mental development. It should also take place in 
hours free of education, main employment or hours required for rest. The 
shortest term for this measure is two months and the longest may take up 
to three years (Armenia and Georgia). 

The least frequently applied measures in the region are (a) offering an 
apology to the victim; and (b) requiring the offender to attend sessions 
with specialists (such as psychologists or psychiatrists). The most common 
measures include warnings; placement under the supervision of parents 
or caregivers; repair of damage; participation in educational programmes 
(Moldova, Georgia, Kazakhstan); as well as custodial measures.

4.3	Use of custodial and non-custodial measures

In most legislations, custodial measures result in the child being placed in 
an institution. Although the average length of prison sentences differs only 
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slightly among the examined countries, the reasons for depriving a child 
of liberty vary (that is, placement in special educational or correctional 
institutions). Restriction of liberty usually is de�ned as a correctional 
measure, limiting the child�s movements (for instance, in relation to 
visiting places, driving vehicles, restrictions on out-of-house hours and 
restrictions on leisure). Such restrictions may take no longer than four 
years. In some cases these restrictions are realised by placing children 
in special institutions. The mechanisms and monitoring bodies for the 
aforementioned restrictions are poorly or not at all de�ned. Generally, 
the restriction is applied only to children who committed minor crimes 
for the �rst time and to children who do not pose a danger to society. 
The restrictions are envisaged to take place in institutions, so-called 
�reformatory institutions� (Ukraine and Armenia); �open type institutions� 
(Belarus); �institutions of general type� (Kazakhstan and Russia); or 
�educational colonies� (Uzbekistan). Data on children residing in these 
institutions is stored on a database that is used by the police. The child 
can only be placed in these institutions until the age of maturity (that is, 
18 years). The average duration in each country is as follows (Table 2): 

Country

  

Duration
Minimum Maximum 

Armenia None 3 years
Azerbaijan None 10 years
Belarus 6 months 3 years
Georgia None 4 years
Kazakhstan None 10 years
Kyrgyzstan 6 months 10 years
Moldova None None 
Russia 2 months 2 years
Tajikistan None None 
Turkmenistan None none
Ukraine 6 months 10 years 
Uzbekistan 6 months 10 years 

Table 2: 	Duration of the placement of children in institutions referred 
as other than prison
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The deprivation of a child�s liberty strongly depends upon the individual 
decisions of courts. However, detaining a child upon court order cannot 
always be interpreted as a measure of last resort, while the duration of 
sentences vary from country to country (Table 3): 

Country
  

Categories of Offences   
A minor 
criminal 
offence 
committed 
for the 
�rst time

Repeated 
minor 
offences

A medium 
grave 
offence

A grave 
offence

An 
especially 
grave 
offence

Armenia 1 year Not 
de�ned 

3 years >7years > 10 years 

Azerbaijan 1 year Not 
de�ned

3 years >7years > 12 years

Belarus No 
deprivation 

Not 
de�ned

3 years >7years > 10-12 
years

Georgia No 
deprivation

Not 
de�ned

Not 
de�ned

Not 
de�ned

> 10-12 
years

Kazakhstan No 
deprivation

Not 
de�ned

Not 
de�ned

Not 
de�ned

> 12 years

Kyrgyzstan No 
deprivation

1-6 months Not 
de�ned

Not 
de�ned

> 8-10 
years

Moldova 1 year Not 
de�ned

2.5 years >7.5 years 10-12.5 
years

Russia 2 months - 
2 years

No 
deprivation

Not 
de�ned

>6 years > 10 years

Tajikistan No 
deprivation

Only 
for male 
offenders

Not 
de�ned

>7 years > 10 years

Turkmenistan No 
deprivation

Not 
de�ned

>10 years > 15 years - 

Ukraine No 
deprivation

1-6 months >4 years >7 years > 15 years

Uzbekistan No 
deprivation

Not 
de�ned

6 months � 
2 years 

>6/7years > 10 years 

Table 3: 	Duration of prison sentences for offences in 12 states of the 
post-Soviet region

The Criminal Code of Moldova does not de�ne certain terms for children 
who committed crimes in a special provision. Article 60 of the Criminal 
Code de�nes the terms of offences in all categories of crimes to be applied 
to children with half of the term. However, article 93(1) indicates the 
importance of exempting children from imprisonment �if the goal of 
the sentence can be achieved in special educational or re-educational 
institutions or by applying other coercive measures of an educational 
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nature�. In some of the cases, such as those in Turkmenistan, no deprivation 
of liberty is considered. However, it is mentioned only �if appropriate�, thus 
relying on the decision of the authority (Criminal Code of Turkmenistan 
article 88). Meanwhile, article 87(6b) of the Criminal Code of Tajikistan 
envisages criminal liability only for young male offenders who committed 
repeated crimes. Article 85 of the Criminal Code of Uzbekistan separated 
the criminal liability for two age groups: offenders of 13 to 15 years of 
age and 16 to 18 years of age. In the case of particularly grave offences, 
the terms are the same (10 years), whereas for medium grave offences the 
maximum term is six years for the 13 to 15 age group and seven years for 
the 16 to 18 age group.   

As mentioned above, the majority of countries allow for the 
institutionalisation of children in special closed facilities since these are 
deemed distinct from prisons. Article 90 of the Criminal Code of Russia 
reads that such measures might be used �if it is found that this reformation 
can be achieved by applying compulsory measures of educational in�uence�. 
In Russia, during the �rst half of 2019, 8�285 children were found guilty 
and convicted for committing criminal offences. Among those, obligatory 
educational measures were applied to 340 cases and 140 children were 
placed in closed educational institutions. According to of�cial statistics in 
2019, 37�953 cases of criminal offences where children were considered 
suspects were detected by the police in Russia (Ministry of Internal Affairs 
of Russian Federation 2019). Placement in special schools (compulsory 
educational measures) is a measure provided for by Part 2 of article 92 
of the Criminal Code. It is used �to correct a child who needs special 
conditions for education and training and requires a special pedagogical 
approach�. As these institutions are closed, there are no opportunities to 
receive more information about the conditions inside. The placement of a 
child in a special institution can be decided after applying the compulsory 
educational measures provided for in Part 2 of article 90 of the Criminal 
Code, as mentioned above. It can also be applied instead of the above 
measures, if the court comes to the conclusion that it is necessary to place 
a child in a special institution (for instance, by repeatedly committing 
criminal acts before the age of criminal responsibility, a lack of control by 
parents, ignoring generally accepted rules of behaviour, consumption of 
alcoholic beverages or drugs, and so forth).

Article 91 of the Criminal Code of Republic of Armenia provides that a 
child is exempted from criminal liability if the court �nds that �correction 
is possible by employing coercive educational measures� (Criminal Code of 
the Republic of Armenia article 91). The same article recalls the importance 
of applying non-custodial measures where possible. Article 37 of the Code 
of Criminal Procedure of Republic of Armenia provides for discretion to 
renounce prosecution in some cases set out by articles 72, 73, and 74 of the 
Criminal Code, including the victim�s consent, regret, and the prosecutor�s 
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belief that �the accused or the suspect is capable of correction without 
imposing any measure�. Children are also exempted from prosecution if 
the offence causes insubstantial damage and/or when pre-trial measures 
�seem to be suf�cient in terms of having the guilt redeemed�. This article 
applies regardless of the age of the accused. Investigators may also take 
this decision in certain cases, subject to the approval of the prosecutor, 
while the police may also decide not to proceed with the investigation �in 
the event of reconciliation of the injured party and the suspect� (Code of 
Criminal Procedure of the Republic of Armenia 1998 articles 35(1)(5), 
35(3) & 36). Based on separate provisions in the legislations of countries 
in the post-Soviet space, one may observe the general inclination to apply 
non-custodial measures. However, the understanding on non-custody is 
viewed in a narrower meaning, that is, custody is viewed only for prisons 
or incarceration facilities under the administration of justice. In contrast, 
the terms �correctional� and �educational� institutions are not viewed as 
such.  

Status offences are not indicated as causes of detention. With the 
exception of Moldova and Russia (Title 2), minor criminal cases are neither 
considered for detention or imprisonment. However, concerns arise when 
considering different types of institutions. As explained, they come as 
alternatives to prisons for children in con�ict with the law. However, 
these institutions deprive children of their freedom of movement and 
engagement in certain activities. It also often results in children being 
labelled �delinquents�, due to the fact that the data of children mostly 
remains stored in particular databases.  

Georgia and Kyrgyzstan committed themselves to fostering the 
implementation of justice reforms. Since 2010, for example, Georgia 
developed separate legislation on child justice, which speci�cally 
establishes diversion mechanisms. In 2012, as a result of criminal code 
reforms, Kyrgyzstan undertook the responsibility to develop a child-
friendly justice system through probation mechanisms. However, Georgia 
and Kyrgyzstan were the only two among the 12 selected countries that 
have child justice reform programmes, which were �rst launched in the 
region in 2000 and then implemented since 2006 (UNICEF 2015). The 
EU and UNICEF have initiated a number of reforms in the region starting 
with harmonising legislation processes with international standards. No 
other countries in the region have a specially structured strategy on child 
justice or particular provisions to divert children in con�ict with the 
law. The alternatives to charges and custodial measures are compulsory 
educational measures, community services or the like.
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5	 Application of diversion in post-Soviet countries: Over-
view of best practices in Georgia and Kyrgyzstan

5.1 	Georgia

In 2015 UNICEF published a study on the equitable access to justice 
for children in countries including Albania, Georgia, Kyrgyzstan and 
Montenegro. The study raises a number of obstacles for children accessing 
justice, such as children depending on adults to receive information 
about their rights, to navigate and understand available remedies and to 
access justice forums and mechanisms (UNICEF 2015). One of the major 
recommendations of the study on Georgia was to support children in the 
realisation of their rights � speci�cally their rights to freedom, decisions 
concerning the deprivation of liberty and participation in legal proceedings 
(UNICEF 2015).

As of 1 January 2016, the Juvenile Justice Code entered into force, 
regulating the various child justice mechanisms contained in articles 
38 to 48. This change allows programmes in Georgia to come close to 
the principles of restorative justice, therefore paving the way to apply 
diversion between the ages of 18 and 21. Consequently, the number of 
diversion programmes has signi�cantly increased, thereby following a 
recommendation of the 2013 EU report Georgia in Transition (Hammarberg 
2013).

In its 2017 Observations the CRC Committee expressed concern about 
the report of arbitrary detention, torture and ill-treatment of children at 
police stations, including child participants of the diversion programmes 
(CRC Committee CRC/C/GEO/CO/4 para 20). In this Observation the 
Committee recalls the necessity to �

�	 investigate all allegations of torture and ill-treatment of children 
committed by public of�cials and police of�cers so as to bring them 
to justice; 

�	 provide essential reparation, rehabilitation and recovery for the 
victims of abuse; 

�	 strengthen monitoring mechanisms in the detention centres, secure 
the accessibility of existing mechanisms for receiving complaints on 
behalf of children (CRC Committee CRC/C/GEO/CO/3 para 30).   

In 2019 the follow-up report of UNICEF on Georgia highlighted the 
necessity of introducing certain amendments in order to fully apply a 
child-friendly justice approach. The observations include the importance 
of � 

�	 the establishment of specialised units and professionals who work 
with children in con�ict with the law; 
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�	 the need to sensitise mid-level management on child rights to assist 
professionals in applying the child-friendly approach; 

�	 providing all child witnesses of crime with legal assistance at any 
stage of contact with the justice system (Georgia 2019).

It is worth noting that the Juvenile Justice Code directly highlights the fact 
that the detention of children who committed a crime should be applied 
only as a measure of last resort. It speci�cally stipulates that �[t]he arrest, 
detention, and imprisonment of a child shall be admissible only as a 
measure of last resort which must be applied for the shortest term possible 
and be subject to a regular review� (Law of Georgia: Juvenile Justice Code 
article 9 para 2).

If there is reasonable evidence indicating that a child has committed 
a less grave criminal offence without having a prior criminal record, the 
prosecutor may decide to divert the child from criminal prosecution. The 
prosecutor should take decisions on diversion prior to pre-trial hearings. 
Diversion may also be applied after the court hearings. When applying 
diversion, the court may deliver a reasoned decision at a pre-trial hearing 
or at a hearing on the merits in a court of �rst instance and return the 
case to the prosecutor. The court can do this on its own initiative or on 
the basis of the reasoned motion of a party. The prosecutor would then 
offer diversion to the accused child and shall decide on applying diversion 
in the event of the child�s consent (Law of Georgia: Juvenile Justice Code 
article 38).

Article 40 of the Juvenile Justice Code reads: 

Diversion may be imposed on a minor if all the following circumstances 
apply:

(1)	 there is suf�cient evidence for probable cause that the child has 
committed a minor or serious crime; 

(2)	 the child has no previous convictions; 

(3)	 the child has not participated in a diversion-mediation programme 
before; 

(4)	 the child confesses to the crime; 

(5)	 in the belief of the prosecutor/judge and taking into account the best 
interests of the child, there is no public interest in initiating criminal 
prosecution or continuing an already initiated criminal prosecution; 

(6)	 the child and his/her legal representative have given an informed 
written consent to the application of diversion.

Before a decision is made, the lawyer and the legal representative of the 
child as well as the child must be provided with detailed information about 
the nature of diversion, the procedure for diversion, its duration, and the 
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consequences of failure to comply with the conditions and measures of 
diversion. It must be explained to the minor verbally and in writing that 
consent to diversion is voluntary and he or she may refuse diversion at 
any stage. The confession to a crime by a child in the course of diversion 
and any information gained about the child in the course of diversion may 
not be used against him or her in court (Law of Georgia: Juvenile Justice 
Code article 41).

Diversion (for instance, in the form of a diversion agreement) may 
provide for the following measures: (a) a written warning; (b) a restorative 
justice measure, including involvement in a diversion programme; (c) the 
full or partial compensation for injury or damage caused; (d) the transfer to 
the state of property obtained by illegal means; (e) the transfer to the state 
of the weapon of crime and/or object withdrawn from civil circulation; (f) 
the imposition of obligations on the child; and (g) the placement of the 
child in foster care. In the Georgian language, the contract to diversion is 
also called a �mediation contract�, which shows that the victim to offender 
mediation is an inherent part of the diversion programme. 

Several diversion measures may be simultaneously applied to the child�s 
circumstances. Diversion measures shall be determined on the basis of an 
individual assessment report, as established by the legislation of Georgia. 
Diversion activities shall be reasonable and proportionate to the crime 
committed. No obligation may be imposed on the child in the course of 
diversion, which infringes on his or her dignity and honour, excludes him 
or her from regular educational processes and basic work, or causes harm 
to his or her physical and/or mental health. It shall not be permitted to 
impose stricter diversion measures than the minimum sanctions provided 
for by law for the committed crime (Law of Georgia: Juvenile Justice Code 
article 42). As mentioned previously, the MACR is 14 years where the 
highest age threshold for diversion applied in Georgia is 21 years. 

Figure 1:  Cases in Georgia in the period of 2015 to 2019 (LEPL, 2017)
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As the graph displays, the number of diversion cases increasingly grew 
in 2017, since diversion has been actively applied in practice in 2017. As 
UNICEF Georgia mentioned, this year was also signi�cant for a number of 
reasons: the decrease of the initiation of prosecution against minors; their 
detention and imprisonment; the shortening of the terms for taking �nal 
decision on the cases of minors; and the low record of repeated offences 
by the diverted minors (only 9 per cent had been reported to commit 
repeated crimes) (UNICEF 2017).

When a decision on diversion is made, the prosecutor contacts a social 
worker and passes on the child�s case �le. The social worker must then 
formulate a bio-psycho-social portrait of the child and, bearing in mind 
the child�s mental, physical and social conditions, will draw up a contract. 
Subsequently, the contract must be signed by the child, his or her parents/
legal representatives, the prosecutor, social worker and the victim of the 
crime. The victim is invited to participate in a conference with the child. 
Additionally, the diverted child must be provided with all needed services, 
while the child is also given the responsibility to ful�l certain obligations 
and carry out a set of concrete actions. Diversion programmes do not 
result in a criminal record, though information on participation can be 
used for statistics or in the case of new offences.

Article 48 of the Juvenile Justice Code provides that 

where the child fails to comply with diversion measures intentionally, 
a social worker shall notify the prosecutor, and the prosecutor, based on 
this and other circumstances, after hearing the views of the child, his/her 
legal representative and the social worker, shall cancel or keep in force the 
decision on imposing diversion, or shall change the diversion measures and/
or shall extend the duration of the diversion agreement. Where the decision 
on imposing diversion is cancelled, a prosecutor may, with a reasoned 
resolution, cancel the decision, not to initiate a criminal prosecution or to 
terminate an already initiated criminal prosecution, or initiate or resume a 
criminal prosecution with a new reasoned resolution.

While analysing the provisions of the diversion programme, it is evident 
that no ef�cient monitoring mechanisms exist to assess the programmes. 
The rate of recidivism among diverted children may remain, which could 
be recti�ed through a detailed study of the diversion agreement, an 
analysis of individual cases, and the strengthening of relevant conditions. 
The engagement of the victim is not speci�ed. Another concern is the 
division of criminal offences into categories when evaluating a diversion 
programme. Statistics have shown that the diversion programme is mostly 
used for less serious crimes, indicating that the state avoids taking on extra 
responsibilities in cases where the application of the diversion programme 
involves serious offences, based on individual assessment.
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5.2	Kyrgyzstan 

At present the legislative framework of the Kyrgyz Republic concerning 
children in con�ict with the law consists of the following regulatory legal 
acts: the UN Convention on the Rights of the Child; several codes and 
laws that govern the implementation of protection and child justice; and 
the Constitution of the Kyrgyz Republic 2010 (Constitution of the Kyrgyz 
Republic adopted by referendum (popular vote) on 27 June 2010), which 
enshrines the rights and freedoms of all citizens across the country. 

The Concluding Observations of the CRC Committee remain the main 
guidepost for Kyrgyzstan in relation to the implementation of its children�s 
rights obligations. Kyrgyzstan also received periodic recommendations 
from the CRC Committee in 2000, 2004, 2007 and 2014. Studying the 
2000 report, the Committee highlighted the following serious issues:

�	 ill-treatment and use of torture against detained children;
�	 a lack of separate consideration of cases and special procedures in 

relation to children within the framework of judicial proceedings; 
�	 a lack of physical and psychological rehabilitation for children who 

committed crime.

Despite the changes undertaken since then, the 2014 report still points 
towards serious issues in the child justice system. The 2014 Concluding 
Observations of the CRC Committee highlighted the following issues:

�	 a lack of an integrated child justice system;
�	 the detention of children in prison-like conditions, often for 

homelessness, vagrancy and truancy;
�	 keeping children in temporary detention centres with adults with 

a very limited number of allowed visits with their family members.

According to the law of the Kyrgyz Republic on probation, people in 
custody also have the opportunity to apply for parole in the form of 
probationary supervision (Law of Kyrgyzstan: About Probation article 5). 
According to the annual report of the Ombudsman Institute in Kyrgyzstan 
in 2017 (Akylkatchy of Kyrgyz Republic 2017) 325 cases of torture were 
recorded in penal institutions for children. 

To date, there have been efforts to mitigate the mistakes and progressive 
steps have been taken in the gradual eradication of the system of 
imprisonment of children as a preventative measure. The progressive 
measures resulted in the adoption of �

�	 the Child Code of the Kyrgyz Republic in 2012; 
�	 the Law of the Kyrgyz Republic on Probation in 2017; 
�	 the new version of the Criminal Code of the Kyrgyz Republic in 

2017.
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The main prerequisite for the creation of the child justice system was 
the adoption in 2012 of the Child Code. Chapter 11 of the Code is devoted 
to child justice and contains rules and principles for the administration of 
child justice. Gradually, all the norms of the Child Code began to apply to 
other types of criminal laws in relations to children.

In an interview, Deputy Minister of Justice of the Kyrgyz Republic, 
Marat Kanulkulov, outlined the economic problems of Kyrgyzstan in the 
full implementation of the probation law. In this regard, it was decided 
that probation would be introduced only in the process of trial (Baremoter.
kg 2019). According to article 83 of the Criminal Code of Kyrgyzstan, 
probation can be applied to a child who has committed a crime, the 
measure for which may not exceed �ve years in prison (crimes of minor 
gravity) (Law of Kyrgyzstan: Criminal Code article 83). 

In 2018, among the total number of convicted children, the main 
share belonged to the conditionally sentenced to imprisonment measure 
and correctional labour (approximately 58 per cent) as well as to 
imprisonment (approximately 24 per cent) (National Statistic Committee 
2019). Compared to 2010, there have been major changes in the use 
of imprisonment. In 2010, more than 50 per cent of those convicted 
children were sentenced to imprisonment, while in 2018 only 23 per cent 
of the total number received this sentence. It is vital to note that it is 
not the number of convictions that plays a part here, but the number 
of reported crimes. This may be clari�ed by the fact that the number of 
sentences undertaken, as of now, is the ultimate choice of the judge. If 
one compares the number of those sentenced to imprisonment to the 
number of registered crimes, the picture becomes clearer. That is, out of 
1�176 offences committed in 2010, approximately 180 were sentenced to 
imprisonment, whereas in 2018, out of 1�432 offences committed, only 
42 children were sentenced to imprisonment. It is critical to note that the 
types of offences committed have not changed much over the eight years. 
In cases of crimes that were classi�ed as �grave� and �especially grave�, these 
children were mainly sentenced to imprisonment. This has not changed 
between 2010 and 2018, as set out in Table 4 below: 

2010 2011 2012 2013 2014 2015 2016 2017 2018
Sentenced 
total 358 439 324 231 201 191 162 193 161

Detention 51.4 53.5 65.4 32.5 34 24.1 30.9 25.4 23.2
Parole 36.0 31.4 23.5 56.7 53.2 61.8 50.6 59.6 57.8
Fine 7.3 5.2 5.2 6.5 5.0 7.9 9.9 6.7 5.0

Table 4:	 Distribution of children convicted according to the sentences 
imposed by the court, in percentage (National Statistic 
Committee, 2019)
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In 2018, out of the total number of children sentenced to imprisonment 
by judicial authorities, almost 32 per cent of the detention sentences were 
between three and �ve years (see Figure 2 below). A further 24 per cent 
were capped between six and eight years, while more than 18 per cent of 
the number of children sentenced received one or two-year terms. Almost 
16 per cent of the children convicted received sentences as high as none 
and ten years.4

In 2017, imprisonment was used in 25 per cent of the total number of 
sentences (see Figure 3 below). In 2018 this �gure went down to 23 
per cent. In this regard, however, it should be noted that the number of 
sentences passed in 2018, were fewer than in 2017. In the latter year, 193 
children were sentenced, while in the following year 161 cases are noted. 

4	 Prosecutor of�ce of Kyrgyzstan: Overview of Child Offences and violence against 
children, 2018 6-13, available at https://www.prokuror.kg/�les/docs/2019/overview-
of-juvenile-delinquency-as-well-as-violence-against-children-in-2018.pdf. 

Figure 2: The number of children sentenced to detention by length of 
imprisonment in 2018 (National Statistic Committee, 2019) 

Figure 3: Alternative non-custodial penalties according to minors in 
2017
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At present the Criminal Code and the Criminal Procedure Code of the 
Kyrgyz Republic provide special chapters on the implementation of child 
justice. Chapter 17 of the Criminal Code contains norms de�ning the 
types of educational measures applied in relation to children. According 
to article 102 of the Criminal Code, measures of an educational nature 
may be applied for a less serious crime committed. In turn, the Criminal 
Procedure Code of the Kyrgyz Republic identi�es a special type of child 
justice in chapter 54. The chapter describes in detail the investigative 
measures and court procedures applied to the case involving a child. In 
addition, article 458 provides for the removal of a child from the criminal 
justice system and the termination of pre-trial proceedings, that is, this 
article presupposes the possibility of resolving the case before trial.

Summarising the above, the following conclusions may be drawn:

�	 The severity of the crime committed is the main determinant of the 
application of diversion measures.

�	 The criminal law provides for the possibility of applying diversion in 
the form of compulsory educational measures.

�	 A child may be released from criminal offence in pre-trial proceedings 
by the decision of the investigator.

�	 Diversion is applied only by the decision of a judge.

There is no separate diversion programme in Kyrgyzstan. Diversion is 
considered part of the responsibility of the probation service. During 
probation an enforcement agency works with the child to come up with 
suggestions whether the child can be included in a diversion programme. 
Upon receipt of the case, the judge sends a request for the preparation of a 
report to the probation authority (Law of Kyrgyzstan: Criminal Code article 
30). The judge then evaluates the personality of the accused child as well as 
his or her socio-psychological pro�le, which is drawn up by the probation 
rapporteur. After that, the judge has the right to apply probationary 
supervision over the child in question. According to the regulations of the 
probationary institution, for each convicted person serving an alternative 
sentence in the form of probation, various educational measures are used 
depending on the psychological pro�le (Law of Kyrgyzstan: Criminal 
Code article 83). A child works directly with three people: a social worker, 
a psychologist and a probation of�cer, for a speci�ed period of time, after 
which the child may enter a rehabilitation programme. 

Probation does have its drawbacks, which may not correspond to the 
principles of the service and, therefore, may also not meet the needs of 
the diverted child. One such example is a criminal conviction, where a 
child will be given a mark for a crime. This measure is decided in court in 
criminal proceedings and cannot be used in pre-trial proceedings, which 
in itself aggravates the situation of the child in the future. At this stage in 
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the establishment of the probation institute, the annual report for the past 
year has not yet been published to track the results of the work of the body. 

There are also non-governmental organisations in Kyrgyzstan that work 
with children in con�ict with the law. Such organisations often work with 
children who are registered with schools and with the child inspector, that 
is, children at risk of committing offences. Consequently, organisations 
support diversion measures in order to reduce the cases of recidivism 
among children. Among non-governmental organisations, the Adilet Legal 
Clinic stands out, which provides free legal assistance to all persons who 
have been subjected to torture and other offences. This includes support 
for children in con�ict with the law, who were maltreated in police 
stations.5 One of the main international organisations that have contributed 
signi�cantly in this area is UNICEF. According to recommendations from 
the CRC Committee in 2000, Kyrgyzstan needed to establish cooperation 
with international agencies (Committee on the Rights of the Child 2000). 
Since then, UNICEF has been a direct partner in the process of building 
up the child justice system in Kyrgyzstan.

When considering the development of diversion in Georgia and 
Kyrgyzstan, it should be noted that non-conditional diversion is applied 
in neither of the two countries. The description of the type of diversion 
applied stipulates certain conditions. For instance, in Georgia civil citation 
programmes and mentoring are conditions mentioned when considering 
the placement of a child in foster care. Individualised treatment as part 
of a counselling programme is also applied when social workers consider 
the needs of the child in order to determine the appropriate diversion 
programme. In the case of Kyrgyzstan, a confusion between what constitutes 
�probation� and what constitutes �diversion� can clearly be identi�ed. This 
confusion arises from the placement of diversion programmes under the 
liability of the country�s probation services. Probation itself is a newly-
developed service in the country, thereby placing all the reformative 
measures related to child justice under the responsibility of this department 
in the prosecutor�s of�ce. 

6	 Conclusions and recommendations 

The Global Study considers diversion one of the most effective ways of 
ensuring liberty for children in the administration of justice. As suggested, 
states should reconsider the entire system that leads to the deprivation of 
liberty, by focusing on systemic rather than individual failures. In this way, 
states could effectively prevent children from entering the criminal justice 
system (Nowak 2019). To this end, the Global Study suggests to avoid the 

5	 The Adilet Legal Clinic website is available at http://www.adilet.kg/en/.
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unnecessary criminalisation of children by increasing the minimum age of 
criminal responsibility to at least 14 years, to decriminalise status offences 
and behaviour related to morality, invest in early prevention strategies and 
to ensure that children deal with a functioning protection system. These 
changes may lead to the establishment of specialised justice systems for 
children, which allows for the application of diversion, informal justice 
systems, non-custodial practices during the pre-trial and trial stages as 
well as for the development restorative justice approaches. This research 
concurs with the Global Study �ndings in that it shows the necessity 
of non-custodial measures and speci�cally also diversion. Analysing 
the 12 post-Soviet countries selected for this research notably revealed 
an overreliance on arrest. As mentioned in the theoretical framework, 
diversion is considered an effective measure of channelling children 
away from the formal justice system, thus mitigating the negative impact 
detention can have on their lives and development. 

Thus, considering the main �ndings of the article, the following 
recommendations are put forward: 

(1)	 The legislation and practices of countries that apply custodial 
measures should be changed in favour of non-custodial measures. The 
institutions referred to as �reformatory institutions�, �educational colonies� 
or the like generally are regarded as �rehabilitation centres� for children 
in con�ict with the law. These centres, however, deprive children of both 
their liberty and their enjoyment of many rights. It is necessary, therefore, 
to replace these institutions by applying non-custodial measures.  

(2)	 Minor or repeated minor offences should not be considered for 
detention. Any type of diversion should rather be applied as an alternative. 
For instance, considering the popularity of community services in most 
countries in the post-Soviet space, police-led service coordination and 
skills-building initiatives could be applied as diversion alternatives. 

(3)	 The deprivation of a child�s liberty strongly depends on the 
individual decisions of courts. All the legislations (except those of Georgia 
and Kyrgyzstan) apply pre-trial detention, thus associating children with 
the formal justice system at the earliest stage. It is recommended that the 
countries selected for this study should refrain from pre-trial detention 
and provide alternative solutions.  

(4)	 The study found that little cooperation exists between professional 
services that deal with children in con�ict with the law. Decisions strongly 
rely on the police, the prosecutor�s of�ce as well as on judges. Although in 
Kyrgyzstan children work closely with social workers, psychologists and 
other specialists, the decision to divert them is exclusively made by the 
court or prosecutor. Inter-agency cooperation in relation to children in 
con�ict with the law should thus be strengthened in order to best consider 
the needs and characteristics of children. 
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(5)	 In Kyrgyzstan and Georgia, diversion is not considered for children 
with previous convictions. The legislations of neither provide prevention 
mechanisms, while a gap still exists in the protection of children with minor 
criminal offences. The division of crime into categories when evaluating a 
diversion programme should be applied. Statistics in Georgia revealed that 
the diversion programme is mostly used for less serious crimes, indicating 
that the state avoids taking on extra responsibilities when it comes to 
serious crimes. It therefore is recommended that diversion programmes 
should also become a viable option for children who committed serious 
crimes � based, of course, on individual assessments. Additionally, both 
Kyrgyzstan and Georgia should regularly monitor and evaluate the 
effectiveness of their diversion programmes.  

(6)	 Despite the increased use of diversion in Georgia, the rate of 
recidivism remains at the same level. This could be recti�ed through a 
detailed study of the diversion agreement, the analysis of individual 
cases, and the strengthening of relevant conditions. In this regard, the 
role of the victim should be strengthened in the diversion process, thus 
applying aspects of restorative justice during the diversion process. Once 
a prosecutor decides to apply a diversion measure, the victim should also 
be noti�ed. Currently, however, victims do not have the means to oppose 
this decision. This may cause serious distress and/or harm to the victim, 
which may in turn also lead to a certain distrust towards law enforcements 
and even the development of the so-called �impunity syndrome� often 
experienced by victims. 

(7)	 In Kyrgyzstan, legal and strategic changes should be made in 
order to improve diversion services. The confusion between �probation 
services� and �diversion� should be clari�ed urgently by separating these 
two services. It is also recommended that pre-trial diversion should 
become standard practice so as to limit the child�s exposure to lengthy 
criminal procedures. Similar to Georgia, Kyrgyzstan should also include 
serious offences when considering diversion since, the intention should be 
for diversion to bene�t as many children in con�ict with the law.
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inhabitants. The study also demonstrates that, surprisingly, Tripoli�s citizens 
have nuanced perceptions about these protests. It reveals through charts 
how divergence in some of these perceptions depends on conditions such as 
employment, sex, age and nationality. Finally, it gives some tangible insights 
into Tripoli�s level of mobilisation, engagement, and inclusion of women in the 
wave of protests. 

Key words: Middle East; Lebanon; mobilisation; protests; refugees

1	 Introduction

Since 17 October 2019 Lebanon has been witnessing a turning point 
in its modern political and social history. Starting from this date, an 
unprecedented wave of mass protests and mobilisation has spread 
throughout the country�s cities and regions. Many described these events 
as a �revolution�. Nevertheless, it is the �rst time that the country�s social 
contract is being seriously questioned. This social contract for decades 
has been based on a consociational political system, which was put in 
place in order to guarantee the sectarian status quo. However, this system 
derived progressively towards an institutionalised clientelism that resulted 
in systemic corruption driven by its elites. Recently, this political setup 
showed its limits due to the deterioration of the country�s economy. The 
accumulation of these factors pushed the Lebanese to the streets. 

Yet, the highest rates of mobilisation and participation in the wave 
of protests were recorded in Tripoli, Lebanon�s second-largest and 
most deprived city in terms of income and development. For a better 
understanding of the causality of the city�s dynamics in this respect, �eld 
research was conducted in Tripoli in January 2020. Using a combination 
of quantitative and qualitative methods, the study re�ects on the 
perceptions about the ongoing protests of Tripoli�s Lebanese and non-
Lebanese residents. In this regard, it is important to note that, apart from 
its Lebanese inhabitants, the city hosts a number of Syrian and Palestinian 
refugees whose opinions also had to be taken into consideration. 

After a short review of the relevant literature, this article presents in 
detail the used research methodology. It subsequently analyses the results 
that were �ltered out from the survey conducted in Tripoli�s diverse 
neighbourhoods. These results are illustrated by the relevant featured 
charts and diagrams. An additional part goes beyond these quantitative 
�ndings, and focuses on the qualitative observations gathered on the �eld 
through the organisation of focus groups and interviews. Beyond focusing 
only on Tripoli�s Lebanese residents, the work also targets its Syrian and 
Palestinian populations. The analysis gives some tangible insights into 
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Tripoli�s level of mobilisation, engagement, and the inclusion of women 
and refugees in the ongoing wave of protest. 

2	 Literature review 

With 18 recognised religious sects, Lebanon is a unique example of 
interaction between politics, demography and religion (Faour 2007). 
This interaction has been institutionalised in a power-sharing model that 
attempted to balance the role of the different sects while guaranteeing 
political representation and group autonomy regarding personal status, 
education and cultural affairs (Fakhoury 2014). However, this model led 
to a fragmented society characterised by deep internal divisions, weak 
institutions and a lack of loyalty to the country (Haddad 2009; Barakat 
1973). In practice, it translated into a political system composed by former 
warlords and businessmen from different sects where a small political elite 
appropriates the core of the economic surplus and redistributes it through 
sectarian clientelist af�liations (Baumann 2019; Cammett 2015). The 
result is a failed system run by corrupt elites responsible for the Lebanese 
economic shortcomings (Baumann 2019; Traboulsi 2007). The pervasive 
corruption caused a crumbling infrastructure, almost non-existent public 
services, and an economy in permanent de�cit where public debt is 
equivalent to more than 150 per cent of its gross domestic product (GDP) 
(World Bank 2019). All of these built up on increased social inequalities 
and high unemployment rates, especially among the youth.

In this context, the government�s proposal on introducing a tax on 
WhatsApp calls was only the straw that broke the camel�s back. It triggered 
mass protests that started on 17 October 2019. This so-called thawra, or 
�revolution� in Arabic, came in the midst of an aggravated recession. It soon 
turned into a generalised uprising against the endemic corruption of the 
entire sectarian political establishment that had been pro�ting from the 
system (Assouad 2019).

This certainly was not the �rst time that social protests challenged the 
sectarian political class in the country. Several movements, such as the 
�You Stink� movement during the summer of 2015, had already �helped to 
negotiate and reshape �political identities� in the context of the political 
hegemony of sectarianism� (AbiYaghi et al 2017). However, October 2019 
was the �rst time that a popular movement spread outside the capital 
Beirut to different cities across the country (Yacoubian 2019), where 
sectarian lines usually are more typically de�ned.

This is the case of the northern city of Tripoli, which soon became 
the most dynamic epicentre of the wave of protests. Tripoli is a city that 
for decades has been one of the poorest and most neglected by the state 
(Abdo 2019). The city is characterised by high levels of poverty and 
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inequality, as well as high rates of unemployment (Kukrety & Al-Jamal 
2016; UN-Habitat Lebanon 2016). It also has a long history of social and 
political mobilisation. However, these were mainly focused on pre-existing 
networks and shaped by Islamist elements (Gade 2018). The situation 
of instability that Tripoli witnessed from the Civil War in 1975 until the 
current day allowed Islamic violence to �ourish in the city (Mahoudeau 
2016).

There are 264�895 registered Lebanese living in Tripoli (AbiYaghi et al 
2016). The overwhelming majority of the population are Sunnis living 
alongside with an Alawite minority (LefŁvre 2014; AbiYaghi et al 2016). 
The proximity of the city with Syria re�ected in political proxy dynamics 
between its political actors. This led to spill-over effects that concretised in 
violent rounds of armed clashes around sectarian lines, especially between 
the Sunni majority Bab el Tebbaneh and the Alawite Jabal Mohsen adjacent 
neighbourhoods (LefŁvre 2014; Ismail et al 2017).

In addition, the city hosts around 70� 000 UN Refugee Agency 
(UNHCR) registered Syrian refugees (AbiYaghi et al 2016) who arrived 
after the beginning of the Syrian civil war in 2011 (Abdo 2019). Their 
in�ux has impacted on Tripoli�s socio-economic and demographic context, 
which led to tensions (Thorleifsson 2016). The population of the city has 
consequently grown by 17 per cent (Ismail et al 2017). According to the 
United Nations Children�s Fund (UNICEF), UNHCR and World Food 
Programme (WFP) reports, 74 per cent of the Syrian refugees are living 
below the poverty line (cf Ismail et al 2017). This reality aggravated an 
already dif�cult situation due to the presence since 1948 of thousands of 
Palestinian refugees. The majority of the Palestinian population lives in the 
Beddawi refugee camp (AbiYaghi et al 2016), which is the second-largest 
Palestinian refugee camp in the country. Their status as permanently 
displaced persons �has relegated them to a secondary status by their 
Lebanese Sunnis co-religionists� (Haddad et al 2003: 17) that suffer from 
�deliberate neglect� (Suleiman 2006).

Both Syrians and Palestinians have directly or indirectly been involved 
in the various episodes of violence in Lebanon, particularly in the post-
civil war era in Tripoli (LefŁvre 2014; Haddad et al 2003). In the 2000s, for 
instance, the city witnessed the emergence of Jihadi Sala�st groups such as 
Fatah al-Islam, which was active in some surrounding Palestinian camps 
(LefŁvre 2014). In parallel, high unemployment rates led to competition 
over jobs in the city that has been a key source of socio-economic tensions 
(Ismail et al 2017). As a result, locals might often have a con�ictual 
relationship with the refugee population, while their integration remains 
a pending issue.
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3	 Methodology

Against this background, a research project was conducted to establish the 
perceptions of Lebanese and non-Lebanese Syrian and Palestinian resident 
populations of Tripoli, in terms of support/non-support, engagement, 
their feeling of safety, as well as their expectations about the probable 
outcomes of the protests ongoing at the time in Lebanon. The choice of 
Tripoli was motivated, on the one hand, by the high level of the city�s 
mobilisation during the wave of protests since October 2019, and by the 
high concentration of displaced Syrian and Palestinian populations in a 
relatively small area, on the other.

The research was conducted during the month of January 2020 by a 
team of 23 international students, with the coordination and supervision 
of three tutors. It was realised in the framework of the Arab Master�s in 
Democracy and Human Rights (ArMA) programme�s activities, based at 
the Saint Joseph University of Beirut (USJ), and part of the Global Campus 
regional programmes.

The project was executed in three phases. A �rst phase was dedicated 
to the elaboration of the research plan as well as the tasks� repartition. The 
second phase included the �eldwork through data collection. This was 
conducted between 19 and 22�January 2020 in the city of Tripoli and its 
direct surroundings. The third and last phase consisted of data analysis as 
well as report drafting and editing.

Since nationality is the main variable, the research question focuses on 
how nationality affects the perceptions towards protests and mobilisation. 
Several hypotheses were formulated to verify the likelihood of the 
expected outcomes. The main tested hypothesis was if nationality, as 
well as the socio-economic conditions, can affect the level of engagement 
in the protests. In this study, the de�nition of the level of engagement 
is understood as the direct physical participation in any protest-related 
activity during the period October 2019 to January 2020. In addition to 
this hypothesis, another expected outcome was assuming that both Syrians 
and Palestinians would feel more afraid to engage in the protests (fear to 
be arrested or to be forcibly deported). Their motivation to engage would 
be hindered by some legal, social, political and historical reasons that are 
linked to the precariousness of their status as residents. This study used 
both quantitative and qualitative methods of analysis for the testing of the 
above listed hypotheses. 

3.1	Quantitative research methodology

The quantitative research was realised by using the KOBO Toolbox 
application. The team edited an online-based questionnaire on the 
application�s collect tool that the surveyors could access through 
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their phones. Survey teams were deployed across Tripoli�s various 
neighbourhoods at different times of the day, throughout the days allocated 
to the �eldwork. This was held between 19 and 23 January 2020. The data 
collection process consisted of randomly approaching people on the streets 
and asking them to orally answer the survey�s questions. The surveyors 
were operating in teams of two to three individuals. Each team had at least 
one Arabic-speaking member to facilitate the communication with locals. 
All teams received a brief kick-off training about surveying techniques in 
order to avoid any form of bias while formulating the questions on the 
�eld.

The aimed target was to complete around 300 surveys in order to have 
a minimal academic relevance. The survey was completed by randomly 
approaching people on the streets and squares of Tripoli, according to the 
following sampling categorisation:

�	 100 Lebanese who are engaged in the protests: In order to reach this 
target, surveyors approached Tripoli�s protest movements� hotspots 
where engaged Lebanese were most likely to be found and surveyed. 
This was mainly done at the Abdel Hamid Karameh or Al-Nour 
square and its direct surroundings, as well as the Palma intersection. 
These places were hosting the most vibrant gatherings of protestors 
since October 2019. 

�	 100 Lebanese who are not engaged in the protests: In order to 
deliver the best possible representation of the city�s socio-economic 
and religious repartition, the surveys were collected from areas that 
present different backgrounds. For low-income populations, surveys 
were �lled in the city�s old souks (Remmaneh, Zahriyyeh and Nourieh 
neighbourhoods), Bab El Tebbaneh, and Al Tell square. For middle 
and higher-income populations, the surveys were collected around 
Azmi Street and El Mina. The latter would augment the probability 
of reaching Tripoli�s Christian minority. Finally, surveys were also 
�lled in Jabal Mohsen in order to include a representation of the 
Alawite religious minority. 

�	 50 Palestinian refugees: For this purpose, the surveying teams visited 
the Beddawi Palestinian refugee camp and spread across its streets 
and markets. The chances of approaching Palestinian respondents 
on a random base were high enough there to comply with the target.

�	 50 displaced Syrians: These were encountered randomly all across 
Tripoli�s different districts that were covered by the surveyors, but 
also in the Beddawi camp where one �nds a signi�cant concentration 
of Syrian refugees. 

3.2	Qualitative research methodology

The qualitative research was realised through the organisation of four 
focus groups and one interview. The focus groups were composed of 
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young people aged between 18 and 35 years, residing in Tripoli or in its 
vicinity. The chosen criteria of sampling were limited to a total number 
of six participants for each one of the four focus groups. All four groups 
were gender-balanced with three to four men and three to four women. 
Also, the criteria of participants� repartition were de�ned around two 
main axes: nationality, and position towards the ongoing protests. The 
variables were chosen explicitly in order to limit this study around the 
analysis of simple criteria due to the lack of time and resources while in 
the �eld. Accordingly, two groups were allocated to Lebanese, and two 
others to non-Lebanese. One of the Lebanese groups was composed 
of supporters of the protests, while the other was dedicated to non-
supporters. Of the two groups made up of non-Lebanese, one was made 
up of Syrians, and the other of Palestinians. The participants of each focus 
group were pre-selected by various local non-governmental organisations 
(NGOs): Madrassat Al-Mouchaghibin for Lebanese supporters; Leb Relief for 
Lebanese non-supporters and Syrians; and Nab�a for Palestinians. All the 
focus groups have been moderated and noted down by Arabic-speaking 
students. Non-Arabic-speaking students were appointed as observers of 
the groups� dynamics and as note takers. The focus groups were recorded 
with the voluntary consent of the respondents on an anonymous basis,1 
according to the Saint Joseph University�s ethical standards.2

Below, the results of the quantitative and qualitative research are 
presented in two separate parts, titled �results of quantitative research� and 
�other observations from qualitative research�. 

4	 Results of quantitative research

4.1	General information about the respondents

A total of 322 persons responded to the survey, of whom 236 were 
Lebanese, 43 Syrians, and 42 Palestinians. The initial sampling target 
was reached regarding Lebanese nationals, while it was more dif�cult to 
achieve in the case of the two other nationalities. Furthermore, 58 per cent 

1	 All surveyors who participated in the �eld had to undergo training in the ethics of 
conducting interviews and focus groups. The training was delivered by the ArMA 
Master�s programme prior to the �eld. Surveyors recorded focus groups� conversations 
on their phones. The records were deleted soon after making transcripts of the 
conversations. Both records and transcripts kept the participants� identities unknown, 
without any reference to their names or any other critical personal information. 

2	 Any research or study in social sciences involving data collection from human subjects, 
or which results have an incidence on research, should be approved by the Saint-Joseph 
University�s ethical committee. The committee�s role is to ensure that the research 
respects human dignity, personal consent, con�dentiality and privacy, to measure the 
risks, bene�ts and transparency. For more information about the University�s ethical 
standards and procedures, see the website at https://www.usj.edu.lb/universite/
ethique-proc.php. 
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of the surveyed population was composed of men, while 42 per cent were 
women.

In order to generate representative results, the sample was diversi�ed 
according to age, education level, employment, level of income, and 
engagement in the protests. The following paragraphs present and 
analyse the collected results by �rst showing the general outcomes, before 
combining some elements by crossing the data.

Moreover, different districts of Tripoli were covered, according to the 
earlier detailed methodology. The following map (Figure 1) shows the 
repartition of respondents according to their location while approached 
by the surveyors. The highest concentration of answers was collected in 
and around the old souks, the Al-Nour square, the Beddawi Palestinian 
camp and the adjacent neighbourhoods of Bab el Tebbaneh and Jabal 
Mohsen. Other surveys were �lled all along Azmi Street and El Mina 
districts. Regardless of their nationalities, most respondents were residents 
of Tripoli�s various districts or suburbs. Very few were residents of one of 
the neighbouring Cazas of the North Lebanon Governorate.

Figure 1: Map of surveys� repartition and concentration in Tripoli 

Most of the respondents were Lebanese (73,29 per cent), followed by 
Syrians (13,35 per cent) and Palestinians (13 per cent). These results 
re�ect the demographic reality of Tripoli. More than half of the respondents 
were between the ages of 18 and 35 years, while almost 40 per cent were 
middle-aged and almost 10 per cent were 61 years old or older. Fewer 
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than 1 per cent of the respondents received no kind of formal education, 
almost 6 per cent were illiterate and nearly 35 per cent attended primary 
school. More than a third of the participants had a low level of education. 
Over 27 per cent attended secondary school, while almost 32 per cent 
declared that they had reached higher education. To assess the respective 
group af�liation of those surveyed, respondents were asked whether 
they were active in a religious, political, professional or civil group. The 
results revealed that such activities were not widespread among the survey 
respondents. Most respondents (82 per cent) did not have an af�liation 
with any group. However, most of the people who did engage in a group 
activity were part of civil society organisations (9 per cent), followed by 
those af�liated to political parties (5 per cent). 

4.2	Employment and perceptions

Nearly 35 per cent of respondents declared to be self-employed, around 13 
per cent worked in a household, and around 21 per cent were employees. 
Also, 13 per cent of the respondents declared not currently to be working. 
Among those, almost 10 per cent were unemployed, while around 3 per 
cent were retired. However, we suspect that some respondents might have 
been reticent to confess that they were unemployed, knowing that many 
surveys were �lled during conventional working hours and that the city 
has high unemployment rates. A small proportion of respondents declared 
to be students (around 7 per cent), state employees (nearly 5 per cent), or 
daily labourers (around 7 per cent). 

The overwhelming majority of respondents perceived the demands 
claimed during protests to be very favourable, apart for daily workers: 
Indeed, only half of these respondents approved. In terms of unfavourable 
perceptions, state employees turn out to constitute the most sceptical 
group: 20 per cent were moderately or very unfavourable towards the 
demands. This may be explained by the fact that the demands target the 
state, which causes their income to be at stake. The least negative feelings 
were expressed by those identi�ed as employees and unemployed. Such a 
result could be explained by the fact that these two groups have less to lose 
from potential change (see Figure 2).
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Figure 2: Perception of the demands according to professional activity 

The feelings towards the actions of protestors were more diverse. When 
combining the moderately favourable and very favourable answers, the 
aggregated data showed that a small majority was favourable towards these 
actions. However, when splitting it up, only the unemployed, students, 
retired and daily workers were slightly in favour of the protestors� actions. 
This might be an interesting indicator knowing that these groups are those 
who are the most marginalised by the Lebanese system. On the other hand, 
it is important to note that students and retirees were the most divided 
groups on the issue as no respondent felt neutral towards the modes of 
action (see Figure 3).

Figure 3: Perception of protestors� actions according to professional 
activity 
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4.3	Declared household income and perceptions

Regarding household income, participants were almost equally split into 
two categories: low (around 50 per cent) and average (around 45 per 
cent). Only up to 4 per cent of the interviewed persons declared to have 
a high income. This result re�ects the reality since Tripoli is considered 
to be the country�s poorest city.3 Concerning the feelings towards the 
demands according to their income, most of the respondents, regardless 
of their income levels, were either favourable or moderately favourable 
towards the protestors� demands. Notably, the only income group where 
no one perceived the demands as very unfavourable is the high-income 
group. However, it is important to keep in mind that only 13 out of 322 
respondents described their income as high. The difference between the 
low and average-income groups is inconspicuous (see Figure 4).

Figure 4: Perception of the demands according to household income 

Respondents seemed more wary when asked about their perception of the 
actions undertaken by the protestors in order to achieve their demands. 
Most of the interviewed persons � mainly participants from the low and 
average-income groups � were moderately in favour of the protestors� 
actions (see Figure 5). 

3	 For more information, see the study conducted by the UN-Habitat Lebanon (2016) 
Tripoli City Pro�le 2016 (updated September 2017) 45, available at the website https://
data2.unhcr.org/en/documents/download/60482 (accessed 14 March 2020).



499  17 October 2019 protests in Lebanon: Perceptions of Lebanese and non-Lebanese residents of Tripoli 

Figure 5: Income and protestors actions  

In addition, there is a stark contrast in the perceptions about the 
potential outcomes of the protests between high, average and low-income 
respondents. An overwhelming majority of 90 per cent of the high-income 
respondents were pessimistic. This con�rms that high-income and low-
income groups have different interests at stake. Indeed, one can suppose 
that the status quo characterising the country�s con�guration allowed 
citizens from the upper classes to generate high incomes. Therefore, in 
their opinion, change might be considered a threat and represent a rather 
risky bet. On a contrary, low-income participants have nothing to lose and 
everything to win from a potential change (see Figure 6). 

Figure 6: Income and perceptions towards protests outcomes



500    (2020) 4 Global Campus Human Rights Journal

4.4	Perceptions towards outcomes according to engagement in the 
protests

More than half of the respondents (54,3 per cent) did not engage in the 
protests. The majority of those engaged were not doing it frequently, with 
up to 30 per cent engaged either �barely� (8,7 per cent) or �sometimes� 
(23,3 per cent), while only close to 5 per cent said that they were �engaged 
regularly� and only 9 per cent were �completely engaged�. Among those 
people who have been active since the protests have started, approximately 
half participated in �sit-ins, marches, roadblocks and demonstrations�. 
Around one third were active on �social media� and 19 per cent took part 
in �discussions and meetings�. Finally, 2 per cent stated that they were 
taking part in other activities, which were not further speci�ed. The survey 
respondents had the option to choose multiple activities, therefore it is not 
possible to disaggregate the data and to analyse whether people had the 
tendency to be part of one or multiple activities. Nonetheless, one clear 
result is that most of the engaged respondents took part in the protests at 
least once since October 2017. Their engagement was translated into many 
forms. Some were physical, by attending sit-ins, marches, roadblocks and 
demonstrations, while others engaged through social media. Although 
social media plays a major role in the circulation of immediate information 
and is used by a large number of people during protests, it only came 
second when it comes to active engagement of the respondents. There 
is a slight difference between men and women�s answers when it comes 
to levels of engagement. However, more women seem to be �completely 
engaged� in protests (close to 11 per cent) compared to the surveyed men 
(about 8 per cent). For the rest of the answers, we can conclude that the 
respondents� gender had no signi�cant impact on their level of engagement 
in the protests.  

The relation between the respondents� perceptions towards the projected 
optimistic or pessimistic outcomes of the protests with their level of 
engagement produced a very disparate set of results. However, a signi�cant 
number of those �completely engaged� in the protests fall under the �very 
optimistic� category (about 45 per cent) while it was completely absent 
for the �pessimistic�. Yet, the highest levels of participation corresponded 
to people who are �optimistic� towards the outcomes and tend mostly to 
engage either �regularly�, �barely� (47 per cent) or �completely� (44 per cent) 
in the protests. Finally, people who described themselves as �pessimistic�, 
�very pessimistic� or �neutral� do engage although with different frequencies, 
while people who �do not engage� in the protests ranged from 27 per cent 
for the �optimistic� to 10 per cent for the �very optimistic� (see Figure 7). 
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Figure 7: Perceptions of the outcomes by levels of engagement in the 
protest

4.5	Perceptions towards the outcomes according to gender

The different perceptions, ranging from �very pessimistic� to �very 
optimistic� towards the outcome of the protests, did not show signi�cant 
dissimilarities in respect of the respondents� gender. The majority of 
respondents, both men and women, perceived the outcome of the protests 
as �optimistic� respectively at 37 per cent and 29 per cent. The smallest 
group of respondents were those with a neutral perspective, which 
accounts for 14 per cent among women and 9 per cent among men (see 
Figure 8).
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Figure 8: Perceptions of the outcomes according to sex

Even though there is a high number of people that have an �optimistic� 
or even �very optimistic� perception, the second largest group of male 
respondents (23 per cent) assess the outcomes as �very pessimistic�. In 
general, the distribution on the scope of perception among men and 
women is rather similar. However, the women seem to have a slightly 
more optimistic perception, as the two most selected assessments were 
�optimistic� (29 per cent) and �very optimistic� (21 per cent).

4.6	Perceptions towards the outcomes according to age

The largest group of participants (48,45 per cent) had a positive attitude 
towards the outcomes of the protests. In terms of age, the numbers are 
relatively equal among the youngest and middle-aged respondents. Of the 
former, 32 per cent were �optimistic� and 14 per cent were �very optimistic�. 
Of the latter, 35 per cent were �optimistic� and 15 per cent were �very 
optimistic�. In relative terms, respondents aged 61 and above had the most 
positive attitude towards the outcomes of the protests with 38 per cent of 
this group being �optimistic� and 16 per cent �very optimistic�. However, 
this category also had some very con�icting results when it comes to 
pessimism. In this sense, this age category were 9 per cent �pessimistic� 
and 28 per cent �very pessimistic�, which are respectively the lowest and 
the highest rates in the general population of respondents. In contrast, 
19 per cent of the interviewees between the ages of 18 and 35 were �very 
pessimistic� and 21 per cent were �pessimistic�. Moreover, 22 per cent of 
the middle-aged respondents were �very pessimistic� and 19 per cent were 
�pessimistic�. Lastly, about 13 per cent of the youngest group of respondents 
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and almost 9 per cent of both middle-aged and oldest interviewees had a 
�neutral� stance towards the outcomes of the protests (see Figure 9).

Figure 9: Perceptions of the outcomes by age categories

4.7	Perceptions towards protestors� actions

Besides the outcome of the protests, the survey participants were also asked 
to express their feelings towards the actions of the protesters. Again, the 
�gures show a rather similar distribution of opinions among both men and 
women. Most of both men (38 per cent) and women (27 per cent) indicate 
a �moderately favourable� attitude towards the actions of the protestors. 
Among men, a big gap shows between the most selected response, namely, 
being �moderately favourable� (38 per cent) and the second being �very 
unfavourable� towards the actions (19 per cent). On the other hand, the 
women who responded were less divergent. Most of the women (27 per 
cent) were �moderately favourable�, followed by 23 per cent of them being 
�very unfavourable� (see Figure 10).
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Figure 10: Perceptions of protestors� actions by gender

All in all, it can be stated that there is a slight tendency towards more 
positive perceptions of the respondents concerning the actions of the 
protesters. 

4.8	Expected scenarios for the country

To gather information regarding the implications of the protests, those 
surveyed were asked to select one or multiple scenarios that they thought 
are most likely to happen. These scenarios referred to either a positive or a 
negative development or consequence on the economic, social, or political 
situation in the country. As this is a multiple-choice question, the survey 
participants did not have to choose either positive or negative scenarios. 
Therefore, it cannot be stated whether the respondents were generally 
optimistic or pessimistic towards the future because they expressed 
different tendencies based on the different social levels, which might be 
contradictory or additive at times (see Figure 11).
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Figure 11: Perceptions of the protests� outcomes

It can be summarised that the most selected scenario is the one referring 
to possible �negative economic impact� with a total of 61 per cent of the 
respondents assessing that it is most likely to happen. Almost 50 per 
cent predicted �violent escalation�, but a similar number of people (47 
per cent) also predicted �more unity� and social cohesion. Regarding 
the other possible scenarios, 42 per cent of the respondents predicted 
�political instability�, while 28 per cent predicted �more social division�. 
Finally, around one-third of respondents equally assessed that �nothing 
will change�, that political representation will rise, that there will be more 
equality in rights, and that social services will improve.

The interpretation of the results concerning the expected outcomes 
of the protests shows unequivocally that there are both optimistic and 
pessimistic thoughts, with mixed feelings of fear and hope regarding the 
impact of the protests on the country and its population. However, there 
are also other important factors that need to be considered here. This is 
the case of the deteriorating political and economic situations that can 
also have reciprocal impacts on the protests. The economic crisis and the 
political deadlock of Lebanon thus are important intervening variables 
that cannot be occulted in this analysis and need at least to be mentioned. 
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4.9	Perceptions about safety during the protests

Another question raised in the survey was whether the respondents ever 
felt unsafe during the protests. If yes, they were asked to identify one or 
more actors that made them feel unsafe, as this was also a multiple-choice 
question (see Figure 12).

Figure 12: Causes of the feeling of being unsafe during protests

Interestingly, less than half of those surveyed (about 44 per cent) stated 
that they felt unsafe during the protests, whereas most of those who did 
feel unsafe (38 per cent) declared �unknown individuals� to be the main 
cause of their fear in this respect. Also, in a tight range varying from 19 
to 22 per cent, respondents expressed that �security forces�, �protestors� or 
�counter-protestors� are the causes of them feeling unsafe. People seemed 
to be less afraid of security forces during protests than of �protestors� or 
�counter-protestors�. This may be explained by the relative popularity 
of the Lebanese army in Lebanese society. Also, security forces are well-
known and identi�ed, even if they might be a potential threat mainly 
when protesting in the streets. In opposition, unknown individuals are 
psychologically the most frightening, especially that beliefs related to the 
in�ltration of the protests by a ��fth column� is very popular in the country. 

4.10	Perceptions about safety and nationality

Palestinians had the highest rate of feeling �unsafe� during protests with 
52 per cent compared to 43 per cent and 42 per cent respectively for 
Lebanese and Syrians. This could be related to their fragile situation in the 
country and to their long-lasting struggle to stay away from trouble and 
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keep a low pro�le in their host country. It is also very interesting to see that 
the majority of Syrian respondents did not feel unsafe during the protests, 
even though a few years before they had faced violent repression in their 
own country (see Figure 13).

Figure 13: Feeling of unsafety during protests by nationality 

4.11	Nationality and participation in protests

Most of the respondents (about 55 per cent) shared the opinion that 
people with nationalities other than Lebanese should not participate in 
the protests. Interestingly, this was not a very predominant view among 
Lebanese (53 per cent), but rather among Palestinians (62 per cent) and 
Syrians (57 per cent). Thus, in relative terms, it is mostly the Palestinians 
who rejected the view that other nationalities should be part of the 
protests. This might be linked to their previous experiences such as their 
participation in the Lebanese civil war. It is also interesting to note how 
even in a Sunni majority city, most of the Lebanese citizens are reluctant to 
integrate other nationalities in the protests. 

In contrast, 129 respondents (40 per cent) shared the opinion that non-
Lebanese should participate in the protests. This view was predominantly 
shared by Lebanese (42 per cent), followed by Syrians (40 per cent) and 
Palestinians (33 per cent). A few of the respondents (around 5 per cent) 
had no opinion on this issue (see Figure 14). 
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Figure 14: Acceptance of participation by nationality

4.12	Nationality and engagement in protests

The statistics on the extent of engagement in the protests may be seen 
in connection with the aforementioned numbers shown in Figure 14. In 
this respect, the number of engaged Palestinians and Syrians nationals in 
the protests seems to be very low (see Figure 15). Almost 93 per cent of 
the Palestinians and 79 per cent of the Syrians did not engage at all. For 
those who did, Syrians either engaged �sometimes� (16 per cent), �regularly� 
(2 per cent) or �barely� (2 per cent), while none of them was �completely 
engaged� in the protests. In contrast, around 2 per cent of Palestinian 
respondents said that they were completely engaged, while about 5 per 
cent declared to engage sometimes.

Even though Tripoli is considered to be the �Bride of the Revolution� 
(Anderson, 2019) with the highest mobilisation rates across the country, 
the number of non-engaged Lebanese in the protests was surprisingly high 
(43 per cent). For those Lebanese who said that they were engaged, most 
of these were �sometimes engaged� (28 per cent), while only 12 per cent 
were �completely engaged� and merely 6 per cent were �regularly engaged� 
(see Figure 15). 
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Figure 15: Engagement in protests by nationality

These results based on the survey and the quantitative interpretations were 
coupled with the organisation of focus groups. The qualitative results are 
the subject of the next part of this study. 

5	 Other observations from qualitative research 

As previously mentioned in the methodology, four focus groups were also 
organised during the team�s �eld work in Tripoli. These four focus groups 
were divided as follows: Lebanese supporters; Lebanese non-supporters; 
Syrian refugees; and Palestinian refugees. Each focus group consisted of six 
to eight people, both men and women, aged between 18 and 35 years. The 
meeting with the �rst three groups occurred around the El Nour square, 
while the Palestinian group was interviewed in the of�ce of the Palestinian 
Nab�a NGO in the vicinity of the Beddawi camp. The moderators asked 
twelve questions in Arabic, in order to meet the following �ve main 
objectives:

(1)	 to capture how Lebanese, Syrian and Palestinian youths comprehend 
and de�ne the concepts of revolution and different forms of 
mobilisation, and the role of women;

(2)	 to understand the perceptions of Lebanese, Syrian and Palestinian 
youths regarding the expected outcomes of the protests;

(3)	 to apprehend the feelings generated by the protests and how it 
in�uenced the way youngsters perceive them in terms of identity and 
belonging;

(4)	 to understand how participants from various nationalities feel about 
the participation of non-Lebanese in the protests; and
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(5)	 to �lter out the motivations behind people�s support of or opposition 
to the revolution.

5.1	Different understandings for the concept of �revolution�

Regarding the �rst key objective, almost all participants referred to the 
same concepts: For instance, they all agreed that the revolution is related 
to social justice and aimed at reforming the current political system. If 
non-supporters agreed as well, they, however, added that the Lebanese 
protests were ��rst about revolution, but are not anymore�; it soon turned 
into an unwelcome intifada or �uprising� in Arabic, which constitutes a 
�conspiracy against Lebanon�. Also, some of the Syrian and Palestinian 
participants described the revolution as a positive event, whereas actions 
held by protestors in Lebanon were seen by some as negative because they 
changed from being peaceful to violent aiming for �sabotage�. 

Lebanese supporters� described the mobilisation as somehow being 
a peaceful protest to drive the country in the right direction, create a 
platform in which people can connect to each other (through discussions, 
debates, volunteering, social media, writing, art), but also to try to orient 
the protests towards continuous pressure, coordination, inter-regional 
dialogues, as well as encouragement regarding some innovative initiatives. 
Non-supporters expressed their understanding of a mobilisation as follows: 
�A revolution has to be bloody, with destruction of property where roads 
closures have to target the houses of politicians as well as the parliament�. 
For Palestinian participants, the revolution should remain peaceful and 
not resort to violence. Participants expressed their relief when they 
realised that the events remained peaceful. Some participants supported 
the idea of �a civilised form of protests� and reproached protestors to be 
�violent�. All participants agreed on corruption being the main trigger of 
the mobilisation, along with the injustice that affected Lebanese people in 
past years. The economic situation was also mentioned as an important 
factor. 

5.2	The role of women in the protests

According to all focus groups, women played a signi�cant role in the 
revolution. Lebanese supporters expressed their surprise regarding 
the active and leading role played by women over the past few weeks, 
describing it as both positive and effective. However, non-supporters 
adopted two different approaches: For some participants, women should 
adopt �appropriate behaviour� and avoid breaking or vandalising any kind 
of urban property. Indeed, if women should be part of the protests as their 
opinion is essential to a successful movement, violent behaviour is not 
feminine. As explained by a participant, �breaking furniture doesn�t turn 
a woman into a revolutionary�. For others, on the contrary, the stereotype 
stating that they represent the �inferior sex� and that �they only go to the 
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square to take �sel�es�� should be opposed. Syrian participants agreed on 
the great role played by women, which they explained by the different 
Lebanese traditions and customs. One of the Syrian participants, a 15 year-
old girl, expressed the impossibility for her to participate in any kind of 
protests by the fact that Syrian traditions would not allow her to become 
involved, although the girl did not completely exclude the idea of one 
day participating. Palestinians explained that �the participation of women 
is not something new since Lebanese treat women equally: �Lebanese 
women�s rights are guaranteed according to the social context.�

Both groups of Lebanese agreed that women are breaking the barrier 
of fear and changing perceptions about themselves among Lebanese 
society. According to Syrian participants, �the Lebanese street respects 
and give women the space to express herself�; �women�s voices are more 
powerful�. Two Palestinian women concluded that �women�s participation 
in the revolution did not change Palestinians� perception since Palestinian 
women are already revolutionary and inspiring many Lebanese women�.

5.3	Optimistic and pessimistic prospects on the outcomes

Supporters were optimistic about potential outcomes, explaining that 
positive changes take time. Non-supporters had different views mostly 
about negative outcomes. 

Syrian participants constantly referred to their experience in Syria. 
Therefore, they mostly shared pessimistic thoughts regarding the potential 
consequences for people�s lives. However, they highlighted quite a few 
positive aspects, such as the army�s support towards the people and the 
positive role of the media. Some of them expressed that �they hope for the 
best� for their �Lebanese brothers�. In general, they showed much fear and 
scepticism about the outcomes due to their own experience in Syria.

Palestinian participants opened up about the damages that the 
revolution caused after switching to episodes of violence: If the revolution 
was something beautiful to witness in the �rst days, it now harms the 
citizens of Lebanon. Some participants illustrated their reasoning by 
highlighting the dangers linked to road blockages. They stressed how the 
aftermath would impact their economic living standards, since rentals are 
charged in US dollars. Palestinians raised their concerns regarding the 
well-being of their families who can barely cope with the current rising 
cost of living in the country. The protests generated fear and uncertainty: 
�We became like prisoners in the camp� said some Palestinians. Some 
expressed happiness only at the beginning of the events, when the protests 
were peaceful. They all agreed that they no longer were comfortable with 
the ongoing events, due to the violent behaviour of some protesters. Some 
others noted that they were proud to see Lebanese people referring to 
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Palestinian songs and signs as inspiring symbols. However, they feared 
being negatively associated with some of the ongoing events.

5.4	The refugees and their concerns 

Regarding the effects of the protests on the refugees� situation, supporters 
and non-supporters spoke of the economic impact that will affect both 
Palestinian and Syrian refugees. They also underlined that there now is a 
stronger tendency to accept refugees� integration. Non-supporters pointed 
out that the mobilisation increased the awareness among Lebanese citizens 
that the presence of Syrian refugees is not �the reason� behind the current 
crisis as stated by some politicians. They revealed an existing �racism� 
against the presence of Syrian refugees in Lebanon.	

Most Syrians did not see potential improvement in their conditions, as 
the demands were mainly targeting the basic living rights of the Lebanese 
people. They also considered that tackling the refugee crisis was not one 
of the demands� priorities. However, for some of them, if the revolution 
were to succeed, a time might come where the focus would �nally be on 
refugees� demands and needs.

From a slightly different perspective, Palestinians mainly spoke of 
themselves as being accused of participating in the protests for the sake of 
sabotage. They were also predominantly pessimistic regarding their future 
situation and believed that no rights would be granted to refugees. Some 
participants denounced that �Palestinians have always been accused to be 
terrorists. No matter what the revolution will lead to, their situation will 
remain the same.�

5.5	Hope, anxiety and mixed feelings 

When moderators asked about the feelings generated by the protests, 
supporters described instability, stress, anxiety, positive energy, optimism 
and pride. People who underwent the Lebanese civil war, however, were 
more pessimistic. The non-supporters expressed feelings of discomfort, 
fears of degradation, and rising tensions. However, they mentioned that 
they also felt pride in the beginning of the protests, noticed some harmony 
between different social classes, and to some extent felt enthusiastic.	

Changes in self-perception were not noticeable in most of the 
supporters� answers, but one Lebanese supporter pointed out that her 
presence in the revolution was motivated by the fact that she originally 
was from Tripoli. She now felt a stronger attachment to her hometown 
and identity and therefore saw her presence there as essential. Others 
agreed that the protests reaf�rmed, now more than ever, the power of the 
youth to induce change. Most of the non-supporters explained that they 
identi�ed as Lebanese nationals �rst and foremost, no matter what their 
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religious or political af�liation was. Many of them also agreed that �ghting 
sectarianism was a positive outcome. Palestinian participants linked the 
revolution to their revolutionary identity referring to their continuous 
�ght against the occupation. 

5.6	Ambiguous opinions about non-Lebanese participation�s rights 
in the protests

As far as the participation of non-Lebanese in the protests was concerned, 
diverse and con�ictual remarks were given as some supporters considered 
that Palestinian refugees should be allowed to participate according to their 
residency status. On the contrary, some participants refused to differentiate, 
stating that everyone can participate in the name of equality, while others 
strictly refused the potential participation of any non-Lebanese person. 
Non-supporters agreed that non-Lebanese (Syrians and Palestinians) have 
the right to take part in the protests and that they are welcomed. 

Some Syrians stated that non-Lebanese do not have to participate 
whatsoever since the security forces in Lebanon use the same oppressive 
methods as in Syria. If safety and security measures were guaranteed, 
Syrians and Palestinians would be hugely present in the protests. For most 
Palestinian participants, the fact that some Lebanese do not accept the 
participation of non-Lebanese is understandable since �it is their country�.

5.7	Multiple motivations

When the moderators asked about the perceptions motivating the 
participants to become involved in the protests, supporters insisted on 
the importance of these events as a means to acquire democracy, to get 
rid of sectarianism, as well as to bring back human rights and dignity. 
For non-supporters, one of the objectives was to �ght against sectarianism 
through the unity that people have shown in the streets. For the 
inhabitants of Tripoli, the goal also was to break some of the city�s long-
lasting stereotypes, which often depicted it as a bastion for Islamists and 
extremists. Syrians believed that the need for social justice and the sense of 
shared responsibility towards the situation were both important triggers.

However, the reasons for the non-participation of some were the fear 
of the state or the dependency on the clientelist political parties. Non-
supporters gave the example of road blockades that are unpleasant 
and harmful. Syrians also denounced the recourse to certain forms of 
mobilisation, such as road blocks, disturbing security, and vandalism. 
Palestinians again referred to their own precarious situation. Some of them 
referred to the civil war by linking it to the danger of the current situation, 
especially that the protesters �lack clarity regarding their exact needs and 
demands�.
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6	 Limitations

This study re�ects only on the perceptions gathered in Tripoli and 
its direct surroundings at the given time of the �eld work in January 
2020. Therefore, any generalisation on the entire process of the wave of 
protests, as well as on the entire country is highly improbable because of 
the socio-economic, political and religious diversity of Lebanon, as well 
as on the rapid evolution of the dramatic events there. The quantitative 
results are based on the respondents� declarations and own views. This 
reality re�ects on the limits of the analysis. Therefore, highlighting this 
point is more than essential. One also has to be aware of the fact that the 
gathered answers to the questionnaire were those of 322 persons, which is 
a relatively small sample, despite being slightly above the minimal number 
for a valid scienti�c data set. The probability of sampling bias or margin 
of error has to be taken into consideration during the interpretation of the 
results. Finally, the perceptions about the protests, collected through both 
quantitative and qualitative methods, must be relativised by the effects of 
other independent, causal and intervening variables such as the collapsing 
�nancial and economic situations of Lebanon. 

7	 Conclusion 

Our research shows that Tripoli�s inhabitants have nuanced perceptions 
about the ongoing wave of protests occurring in Lebanon since October 
2019. The divergence in some of these perceptions relates to many 
variables or conditions such as employment, sex, age or nationality of the 
respondents. 

Most of the interviewed persons were in favour of the protestors� 
demands. However, when asked about the protestors� actions, even the 
poorer were only moderately in favour of the protestors� actions. This 
was the case for both men and women, who were both only moderately 
supporting these actions. Surprisingly for the city, more than half of the 
respondents indicated that they never engaged in the protests. Most who 
were engaged were not frequently participating in the protests. In other 
words, the active and regular form of mobilisation concerned only a low 
proportion among the respondents. It can also be deduced that gender had 
no signi�cant impact on the level of engagement.

Regarding the expected outcomes, there are both optimistic and 
pessimistic thoughts, with mixed feelings of fear and hope for the future. 
The most selected scenario was related to the negative economic impact, 
followed by violence, and then by unity and cohesion. Also, this study gave 
a good picture about the protestors� perceptions of fear. People declared 
being less afraid of security forces during protests than of other protestors, 
counter-protestors or unknown individuals.
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In addition, one of the most interesting aspects of this research was 
to reveal the relationship between nationality and the dynamics if the 
protests. More than half of the respondents shared the view that non-
Lebanese citizens should not participate in the protests. Interestingly, this 
view was more often defended by Palestinians (62 per cent) and Syrians 
(57 per cent) than the Lebanese themselves (53 per cent). Thus, the very 
low levels of participation by Palestinians and Syrians in the protests may 
be related to these declarations.

Finally, it is worth noting that the interviewed Lebanese supporters 
were all aware of the sacri�ces and the possible outcomes in the long 
run. If all groups identi�ed the same demands, they clearly had different 
positions towards the ongoing events: Some participants fully embraced 
the movement while others seemed to have remained sceptical about the 
methods or the potential negative scenarios. All agreed in the end that this 
is still an uprising intifada and not yet a revolution, while expressing the 
fear that an escalation might lead to another civil war.
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1	 Introduction 

The region of South-East Europe (SEE) continues to be marked by 
competitive authoritarian (CA) regimes that combine �democratic formal 
procedures� while �conserving an �un-democratic� regime core� (Kmezic & 
Bieber 2017: 5). In this sense, these regimes can be observed as existing on 
a spectrum between consolidated democracies and authoritarian regimes 
(Bieber 2019; see also Levitsky & Way 2010). Interestingly, they are not 
necessarily moving in a democratic direction, as was expected by those 
ascribing to the democratic transition paradigm, but rather are following 
diverse trajectories (Levitsky & Way, 2010; Bieber 2019). Along these lines, 
Bieber (2019) proposes a dynamic understanding of the concept, such that 
in a given time frame, the regime in question can move towards or away 
from either end of the imagined consolidated democracy-authoritarian 
regime spectrum. This understanding is followed here as it allows one to 
account for both positive and negative developments � while keeping in 
mind the overall positioning � with regard to human rights and democracy 
in the region. Furthermore, it allows, at least to an extent, to disentangle 
the speci�cities of each government, rather than subduing them all in a 
grey zone of hybrid regimes. 

This article examines the dynamic processes taking place in four 
competitive authoritarian regimes in the SEE region: Albania, Bosnia and 
Herzegovina, North Macedonia and Serbia. It highlights the strategies used 
to increase the control in these societies, thus consolidating the power of 
the ruling parties, while also paying attention to contestations that arise 
against these negative trends. In this regard, it may be argued that in 
2019 the overall trend in the SEE was pointing more towards democratic 
backsliding than towards democratisation. According to the Freedom 
House reports, three countries of the region � Albania, Montenegro and 
Serbia � had their democratic scores downgraded; Bosnia and Herzegovina 
maintained its rather low (lowest in the region) ranking. North Macedonia 
and Kosovo advanced slightly in comparison to 2018, while both remained 
in the category of transitional or hybrid regime (Freedom House Report 
2020). The reasons behind this general trend in SEE are multiple, but 
the common conditions include �(1) institutional weakness that provides 
insuf�cient democratic safeguards; and (2) authoritarian political actors 
who utilise these weaknesses to attain and retain power� (Bieber 2018: 
338). Thus, even though �tools and instruments [of control might] differ� 
from country to country (Bieber 2019), a common repertoire of strategies 
used by the SEE strongmen in 2019 included increased control over 
media, often resulting in �polarisation between the government and the 
opposition� (Bieber 2019) due to playing �eld being �heavily skewed in 
favour of incumbents� (Lucas & Wey 2010: 5); ill-functioning judiciary, 
marked by the inability to process (high-level) cases of corruption and 
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similar malversations; and the neglect of the human rights of vulnerable 
groups such as migrants, minorities and the youth. 

Therefore, the current situation in SEE can best summed up by the 
term �autocrat[s] in a democratic system� (Bieber 2019: 5). However, these 
increased authoritarian tendencies in the region did not go by without 
contestations by citizens and the opposition which aimed to push out the 
autocrats from, at least partially, the democratic system. In several countries 
of SEE, the citizens took to the streets to manifest their dissatisfaction 
with corrupt elites, unfair election practices, controlled media, and the 
overall move towards authoritarianism (Kadovic 2019). Even though 
in many instances these protests were against authoritarian tendencies, 
due to the multiplicity of actors participating in them and their diverse 
demands, it cannot simply be concluded that their overall aim was greater 
democratisation. Nevertheless, protests remain an important strategy for 
demonstrating dissatisfaction with the current state of affairs. The fact 
that not all actors are on the same page as to what the alternative should 
look like is a different story. In line with this, the selected four country 
cases that follow illustrate these dynamics as well as the overall regional 
trends, highlighting major developments with regard to human rights and 
democracy in SEE during 2019. 

2	 Serbia: Consolidating the power of one party and one man

In 2019 the political and social life in Serbia was marked by populist 
rhetoric, a lack of democratic dialogue and political interference in all 
spheres of political life. This came to represent the modus operandi of 
the ruling Serbian Progressive Party (SNS) (in its seventh year in power) 
and its leader, current President and former Prime Minister, Aleksandar 
Vucic. President Vucic is a good example of an �autocrat in a democratic 
system� due to the tendency to concentrate power in the positions he is 
holding. Therefore, it comes as no surprise that democracy and human 
rights continued to erode under the SNS-led coalition in 2019. The 
persistent hold on the social and political sphere was best evidenced in the 
increasing attacks on journalists, thus restricting media freedom. Judges 
and prosecutors were also attacked, thus weakening the institutions in 
charge of the rule of law and justice. This, together with attacks on civil 
society activists and human rights defenders, points to clear authoritarian 
tendencies in the country. On a positive note, this trend was met with 
resistance, as 2019 was also a year of large civic mobilisations that were 
the expression of many grievances produced by the ruling coalition. Week 
after week, thousands of protestors across the country were demanding the 
creation of a more democratic political environment. On the other hand, 
the international community chose not to become seriously involved in 
these events that were seen as a domestic political problem. Moreover, 
a lengthy EU accession process and uncertainty of its outcome affected 
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the public support to Serbia�s European Union (EU) integration. Finally, 
the events of 2019 raised serious concerns over the country�s increasing 
move towards authoritarianism that can be tracked through the events and 
tendencies presented below. 

2.1	Consolidating power through increased political control

One of the biggest issues arising in 2019 was the sti�ing of media freedom 
in Serbia. This was noticeable through the intimidation and attacks on 
journalists, primarily by the government and the ruling SNS party, the lack 
of transparency of media ownership and the oversized role of the state in 
the country�s media sector. In the period between January and late July, 
the Independent Journalists� Association of Serbia (NUNS) registered 27 
incidents of violence, threats or intimidation against journalists, including 
eight physical attacks and 19 threats (The Human Rights Watch, Serbia/
Kosovo 2020). An especially frequent target of harassment was the N1 
television and its staff even reported having received death threats 
(Zivanovic 2019). At the same time, unbalanced media coverage and a 
large volume of fake, misleading or unveri�ed news represented another 
concern. Accordingly, Freedom House downgraded its assessment of 
Serbia�s media environment, from �free� to only �partially free� (Freedom 
House, Serbia 2020). These developments seriously undermined the 
ability of citizens to meaningfully participate in the democratic processes 
(US Department of State 2019). 

Besides exerting control over the media, the SNS-run coalition has done 
little to act on its promise of eliminating corruption. In the course of the 
year, national and international experts and monitors assessed that the 
Anti-Corruption Agency did not thoroughly investigate dubious political 
campaign contributions. This was con�rmed in the 2019 European 
Commission report stating that the country has made limited progress 
in its �ght against corruption (EC Report 2019). Subsequently, Freedom 
House downgraded the country�s political pluralism and participation 
score (Freedom House 2020). Furthermore, between March 2018 
and May 2019 the Republic Public Prosecutor�s Of�ce reported 255 
corruption-related convictions through trial and 530 convictions based on 
plea agreements (US Department of State Serbia 2019). Hence, corruption 
remains a pervasive practice in the system and the government has not 
been keen on the necessary reforms. 

Over the years the EU has been the main driving force for a variety of 
reforms and positive democratic changes in Serbia. Although its citizens 
had great expectations that the EU integration process would facilitate the 
fast establishment of the rule of law and consolidation of democracy, in 
the course of 2019 only limited progress was made in this area. Political 
interferences and a lack of judicial autonomy continued to be one of 
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the main obstacles to good governance in Serbia. Especially dangerous 
were the attacks and criticisms of judicial professionals, which gained in 
intensity in 2019 and gravely undermined the principles of the rule of law 
and the independence of the judiciary. Even though Serbia�s of�cials have 
been describing the EU accession as the state�s strategic goal, this process 
slowed down noticeably, with the country opening only two additional 
negotiating chapters in 2019, raising the question of Serbia�s pro-European 
course (Belgrade Centre for Human Rights 2019). 

While Serbia has established the legal and institutional framework for 
human rights and the protection of minorities, nationalism, xenophobia 
and intolerance still dominate its value system (Kmezic 2019). In the 
context of the EU-Serbia relations an important segment is the signing 
of an agreement on border management in order to help tackle illegal 
immigration and further enhance security at the EU�s external borders 
(EU Press Release 2019). Consequently, various press and humanitarian 
reports have indicated that Serbian authorities have pushed back irregular 
migrants without screening them to establish whether they were seeking 
asylum. According to reports provided by the UN Refugee Agency 
(UNHCR) �eld staff and partners, in the �rst half of 2019 there was a 350 
per cent increase in apprehensions, compared to the previous year (US 
Department of State, Serbia 2019). In addition, according to information 
attributed to the Ministry of Interior, 1�186 denials occurred at the Belgrade 
Nikola Tesla Airport alone, representing a signi�cant increase, compared 
to 771 denials in 2018 (US Department of State, Serbia 2019).

Contrary to the adopted anti-discrimination legislation, inter-ethnic 
tensions continued during 2019. Ethnic Albanians were subjected to 
discrimination that was strongly correlated with developments in the 
country�s dialogue with Kosovo. They were exposed to hate speech that 
was used publicly by state of�cials such as Defence Minister Aleksandar 
Vulin and the director of the Of�ce for Kosovo and Metohija, Marko Djuric 
(US Department of State, Serbia 2019). In April, rightists gathered in front 
of an Albanian-owned bakery in Bor�a, after photographs of the owner�s 
cousin making a hand gesture associated with Albania were spotted on 
Facebook, demanding that the authorities shut it down (US Department of 
State 2019). Moreover, a group of 50 rightists named Zavetnici was stopped 
by police in their attempt to disrupt the Mirºdita/Good Day Festival � 
promoting Kosovo culture (Zoric 2019). Besides Albanians, another group 
that experienced attacks were members of the lesbian, gay, bisexual, 
transgender and intersex (LGBTI) community. Additional concern was 
articulated in 2019 regarding inadequate protection against discrimination 
based on sexual orientation and gender identity in all realms of public life. 
According to the non-governmental organisation (NGO) Let It Be Known, 
the number of attacks against the LGBTI population in 2019 was 30 per 
cent higher than in the previous year. Of 42 cases that were reported, 33 



522    (2020) 4 Global Campus Human Rights Journal

were quali�ed as criminal offences, �ve were instances of discrimination, 
three were a combination of a criminal offence and discrimination, and 
one was a case of hate speech (US Department of State, Serbia 2019). In 
many cases, these incidents have not been properly investigated and the 
perpetrators have not been brought to justice.

2.2	Resistance of �1 in 5 million�

Even if the climate of fear among citizens was produced by the regime 
through its populist rhetoric and persistent warnings that the security of 
the state was jeopardised, it also led to a large-scale civic resistance. The 
most energetic expression of civic activism during 2019 was the �1 of 5 
million� movement that demanded a more even political playing �eld, in 
line with basic democratic norms, as a necessity for genuinely free and fair 
elections. Since December 2018 and throughout 2019, tens of thousands 
of people, in around 50 Serbian cities and towns, have taken part in 
Saturday marches under the slogan �No More Bloodied Shirts�, following 
a violent attack on an opposition leader, Borko Stefanovi�. Afterwards, 
President Vucic infamously declared he would not give in to protesters� 
demands even if �ve million were to gather, after the �rst organised rally 
in December, the protesters named their mobilisations �1 of 5 million� 
(Srebotnjak 2019). In these protests, the citizens of Serbia were raising 
their voice against �violence, injustice, the throttling of freedoms, and 
destruction of institutions, demeaning of democratic practices and media 
persecution� (Pescanik 2019). At the beginning, with a few exceptions, 
the protests were generally peaceful and incident free; however, they 
escalated in March 2019 when protesters in Belgrade stormed the 
headquarters of the Serbian public broadcaster (RTS) to draw attention 
to its biased coverage. The protestors were forcibly ejected from the RTS 
premises by the police that used disproportionate force (Freedom House 
2020). Afterwards, on 13 April, the most immense protest was organised 
in which tens of thousands of citizens gathered in Belgrade from across 
Serbia. Yet, weak and divided, Serbia�s opposition has failed to bene�t from 
this. Subsequently, the protestors began to lose interest and motivation, 
although a small group kept going in Belgrade until the end of the year 
(Belgrade Centre for Human Rights 2019). Finally, this ray of hope for 
change was dimmed due to the COVID-19 outbreak.

In terms of the overall quality of democracy, with the EU accession 
process at a standstill, it is indisputable that Serbia has experienced 
democratic backsliding in 2019. Social and political circumstances 
were not conducive to progress in the realisation of human rights. The 
institutions and mechanisms established to protect citizens and public 
interest represented just a façade serving to advance ruling elite interests. 
This was the result of the increased centralisation of power in the hands of 
one branch of government � the executive. Therefore, long-lasting concerns 
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over political control, media freedom, the �ght against corruption, the lack 
of advancement in the rule of law and EU integration remained and led 
to a loss of public trust in democratic processes and those leading them. 
For these reasons, and in view of the events of 2019, Serbia has moved 
in the direction of authoritarianism. Similar issues were also present in 
Albania, although some speci�cities will emerge, as the following part 
demonstrates. 

3	 Albania: Political turmoil and a questionable democratic 
legitimacy

Albania, much like Serbia, experienced a number of democracy and 
human rights setbacks in 2019. The publication of the wiretaps scandal in 
February related to the implication of high of�cials of the ruling Socialist 
Party (SP) in criminal activities, and vote-buying set in motion what 
was to become a serious political crisis. The culmination of the scandal 
was marked by the decision of the opposition parties to relinquish their 
mandates in Parliament (Erebra 2019a). This slowed down many EU 
reforms and consequentially many Albanians felt unrepresented by the 
remaining members of Parliament. More importantly, the absence of the 
opposition from the democratic processes continued in June, when the 
municipal elections took place. This has put Albania�s democracy to a 
serious test. Despite all this, 2019 also entailed some positive progress 
with regard to judicial reform, as 2019 was hailed the year of �new justice�. 

3.1	To vote or not to vote, now is the question 

On 30 June municipal elections were held in Albania. Prior to the 
elections, a series of wiretaps published by the German newspaper Bild 
demonstrated the �extent of the vote buying activity by the Socialist Party� 
in the 2017 elections (Erebra 2019b). The leaked taped conversations 
implicated not only state of�cials � members of Parliament, ministers, and 
Prime Minister Edi Rama himself � but also some criminal groups. One 
part of the opposition, led by the Democratic Party, called the citizens to 
the streets and thousands joined in protests against the ruling party and its 
criminal associates (RFERL 2019). 

The numerous opposition-led mobilisations, which took place 
throughout the year, resulted in the refusal of the opposition parties to 
participate in the municipal elections and an increased polarisation 
between the SP-led coalition and those in the opposition. According 
to the ODIHR report (2019b: 1), the decision of opposition parties to 
boycott elections implied that �voters did not have a meaningful choice 
between political options�. Consequently, �in 31 of the 61 municipalities 
mayoral candidates ran unopposed� (ODIHR Report 2019b: 1), while in 
60 municipalities out of 61 that exist in the country, the Socialist Party 
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majority established its rule (US State Department, Albania 2019). When 
this is coupled with a very low participation in elections, with only 21 per 
cent of citizens voting, the questions about regimes legitimacy begin to 
emerge. Although the elections were disputed, they were recognised, and 
the Socialist Party took control over both the central and local government. 
The lack of a meaningful choice in the local elections has put democracy 
in Albania into question. 

3.2	The year of justice?

Judicial reform, a process that started in 2014, was adopted in 2016 by 
the Albanian Parliament. That moment was considered historical for 
further democratisation and strengthening of the rule of law. It consisted 
of further separation of the judiciary from the executive, a more citizen-
oriented legal aid system and ensuring that the young generation of judges 
and prosecutors is ready to take over in a few years� time. Also, a �ve-
year vetting process which started to effectively operate since 2017 was 
continued. The judicial reform was considered successful (on paper) 
and was widely appraised by the international partners, while in practice 
the goals have hardly been achieved. The vetting process of judges and 
prosecutors has resumed even when it was followed by contestations by 
persons dismissed on account of subjective evaluations. Citizens have 
played an important role in the progress of this process, through the �ling 
of complaints with the vetting bodies and the International Monitoring 
Operation (IMO). Their cooperation in the vetting process was assessed 
as pro-active, an indicator of their con�dence in its results (Helsinki 
Committee in Albania Report 2019). The planning of �lling the positions 
of the dismissed judges after the vetting was clearly not thought through. 
Consequently, at the end of 2019 only three vacancies were �lled in the 
Constitutional Court, even though the process run parallel with political 
debates between the President and the Parliament for the second vacancy, 
thus allowing this institution to function. 

On 19 December the long-awaited Special Anti-Corruption Structure 
(SPAK), mandated to investigate corruption and organised crime at the 
highest levels of government and society in Albania, became operational. 
The independent judicial body raised hopes that the judicial system would 
begin to operate more ef�ciently. Nevertheless, the acquitting judgment in 
the case of the former Minister of Interior accused of drug traf�cking was 
a disappointment for many (France 24 2019). Overall, Albania continued 
to face setbacks in the area of the rule of law. Justice and independent 
judiciary remain �wanted� in the country, while the political leadership 
continued to represent a constant risk to undermining the results of the 
reform. 

Meanwhile, as part of a judicial reform the Albanian Council of Ministers 
approved a series of amendments known as the �anti-defamation package� 
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(COE, Media Alert 87 2019). On the proposal of the Council of Ministers 
Parliament adjusted two laws to empower the Albanian Media Authority 
(AMA) and the Authority of Electronic and Postal Communications to hear 
complaints about news websites. The newly-formed media bodies have 
the right to demand retractions, impose �nes and suspend the activities 
of all news websites in the online media (Ombudsman, Report 2019). 
The law raised many concerns as �critics say [it] grant[s] the nation�s top 
media regulator too much power� (Kostreci 2019). Reporters without 
Borders (RwB) agreed with different international and local stakeholders 
�that this package would be detrimental to freedom of expression online� 
(RwB 2019a). 

3.3	Fight for democracy and human rights

The beginning of 2019 was marked by a series of street protests by 
Albanian students, opposing the high tuition fees while requesting better 
living conditions and involvement in the decision-making processes at 
universities. Thousands of students across Tirana boycotted lessons and 
marched from their faculties towards the Ministry of Education, Youth and 
Sports building, demanding the Minister to re-examine the decision. Some 
of the slogans read �Be a voice, not an echo�, �Albanian youth like European 
youth�, �Students are coming�. For the �rst time in 28 years this protest 
was not politicised or hijacked by the political parties. The government 
reorganised the cabinet, replaced the Minister of Education and repealed 
the law that had increased the tuition fees. Tuition fees were cut in half for 
all students for the next academic year and the government announced 
that it would continue to help excellent students through a monthly salary, 
and employment in the administration (Albanian Newsroom, 2019 in 
IBNA), which can be seen as a major success of the protests. 

Apart from the students, another group that was taking to the streets for 
their rights were the members of LGBTI community and their supporters, 
as another Pride Parade took place in the capital city. The members of 
LGBTI community remain very stigmatised and discriminated against in 
Albanian society (Taylor 2019). In 2019 legislation against discrimination 
was drafted, together with public discussion about LGBTI rights, resulting 
in the establishment of a solid and active community for protecting such 
rights and ending with the drafting of an action plan with speci�c tasks 
for each institution (Ombudsman report 2019). As in most major cities 
of the world, over 300 people marched in Tirana to celebrate Pride 2019. 
One of the organisers in her speech said that this was the best Pride ever 
because there were so many young people from the community showing 
their pride and need for freedom, as well as raising their voices. �It is a 
new era, not only for LGBTI people, but also for Albanian society�, she 
mentioned (Taylor 2019). Notably in the protest, only one person was 
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seen with a face covered to hide their identity, compared to previous years 
where the number was much higher (Taylor 2019).

Lastly, the persistent political scandals, implicating high of�cials of 
the ruling party in criminal actions, such as electoral fraud, negatively 
in�uenced the possible democratisation of the country and likewise 
slowed down Albania�s progress in terms of EU integration. Furthermore, 
the legitimacy of the democratic processes in Albania was put in serious 
question bearing in mind that the opposition parties boycotted municipal 
elections, thus leaving the ruling coalition to run almost unopposed. 
When these events are coupled with increased control of media freedom, 
something ushered in with the controversial anti-defamation package, it 
becomes clear that Albania, just as Serbia, moved in the direction of the 
authoritarian end of the spectrum. Nevertheless, some progress was made 
in 2019, especially with regard to judicial reform, where the creation of 
SPAK represents a positive step towards fostering citizens� trust towards 
the judiciary. Besides this, the student protests once again that the citizens 
will not silently give up the rights and democratic standards that they have 
so far enjoyed, something that will remain missing in the case of Bosnia 
and Herzegovina, where the prolonged status quo seems to have exhausted 
much of the protest potential in the country. 

4	 Bosnia and Herzegovina: Status quo continues

The year 2019 was challenging for Bosnia and Herzegovina (BiH) in terms 
of human rights and democracy developments. On the one side, the 
country held its �rst Pride march losing the status of the only ex-Yugoslav 
country without one, thus giving space to LGBTI persons to express their 
dissatisfaction with the treatment and rights they do not have, as they 
still face discrimination and human rights violations daily. Additionally, 
another positive development was the case of Irma Baralija v Bosnia and 
Herzegovina, before the European Court of Human Rights (European 
Court), where the applicant �led a complaint about the inability to vote 
in the municipal elections for 11 years in Mostar, as the elections had not 
been held since 2008. 

On the other side, some devastating facts still push the country far 
below the line of respecting human rights and democracy, especially 
considering that this year will be remembered as the year in which the state 
government was not formed even a year after the parliamentary elections. 
Corruption, scandals and irregularities in the judiciary marked 2019, 
which once again showed how unstable one of the key institutions for 
the democratic functioning of the state is. Furthermore, the government 
showed a clear inability and unwillingness to properly respond to and 
handle the migration while there were thousands of people heading 
through the country as part of the route to the European Union (EU). Hate 
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crimes and hate speech against speci�c groups, especially minorities, were 
almost daily events, showing how the country has again failed to deal with 
discrimination on various levels. Journalists faced political pressure as well 
as harassment, threats and assaults in the course of their work. 

4.1	Democracy in Bosnia and Herzegovina

The issue of a poor judiciary system seriously affects Bosnia and 
Herzegovina�s path towards the EU and its democratic ranking. One 
of the most signi�cant portrayals was the scandalous affair Potkivanje 
(literally translated as �calking�) investigated by the �urnal magazine, 
stating that the President of the High Judicial and Prosecutorial Council, 
Milan Tegeltija, had accepted a bribe to expedite a court case. However, 
the disciplinary prosecutor decided that he was not responsible as there 
was no evidence (�urnal 2019). This is only one of the numerous cases 
of high-level corruption that, for the time being, remain without proper 
sanctions. In the �rst half of 2019, 409 investigations were conducted 
in prosecutor�s of�ces due to corruption crimes, which is less than 4 per 
cent of the total number of investigations (BHRT 2020). The decades-long 
absence of judicial reform did not take place during this year, and citizens� 
trust in the judiciary declined (Freedom House 2020).

Restrictions of the freedom of media and independent journalism 
continued, somewhat more in the entity of the Republic of Srpska (RS) than 
in the Federation of BiH, where the entity public broadcaster RTRS serves 
the interests of the long-ruling nationalistic SNSD party, broadcasting news 
to support the ideas the of�cial party endorses exclusively. Journalists 
face political pressure as well as harassment, threats and assaults in the 
course of their work (Freedom House 2020). In 2019 the Association 
of �BH Journalists� recorded 56 cases of violations of journalists� rights, 
including nine cases of physical attacks, 21 threats, of which eight death 
threats and ten cases of political pressure (Safe Journalists 2020). Attacks 
on journalists are attacks on freedom of speech, which is a clear indicator 
of democratic backsliding towards authoritarianism. 

Notwithstanding the issue of the judicial system and media freedom, 
one of the recurring problems for Bosnia and Herzegovina�s democracy � 
besides basing democracy on the ethno-national principle of rule � is the 
country�s complicated and cumbersome institutional design. In this regard, 
November 2019 marked a year without the central government formation. 
It is not at all surprising that the country received 39/100 points on the 
democratic scale, thus marking it once more as a transitional and hybrid 
regime (Freedom House 2020). This is particularly devastating when 
it comes to the EU accession, considering that BiH expected to receive 
candidate status in 2019. 
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4.2	Human rights in Bosnia and Herzegovina

The very �rst Pride march was held in Sarajevo on 8 September. It was one 
of the major steps towards breaking the veil of invisibility and recognition 
of this traditionally-marginalised group. In terms of human rights and 
democratic development, the mere Pride march may be regarded as a 
success story in terms of freedom of assembly and in terms of the rights 
of minorities and marginalised groups, although it faced certain pressure 
from various sides during the preparations. The march itself proceeded 
with no major issues, although there were peaceful counter-protests, 
which may even be regarded as a positive outcome, showing that diversity 
of opinions can coexist in the same space without con�icts.

Another crucial event for the advancement of human rights was the 
European Court ruling in the case of Baralija v Bosnia and Herzegovina 
(Application 30100/18). Irma Baralija, a president of the local branch 
of the political party Nasa stranka in Mostar �led a complaint before the 
European Court related to her inability to vote and stand in local elections 
for a prolonged period of time, more precisely from 2008. The verdict 
was in Ms Baralija�s favour as it ordered BiH to amend the legislation, no 
later than six months after this verdict became �nal, and to ensure free 
and undisturbed elections in Mostar (Kresmer & Sandic-Hadzihasanovic 
2020). This was the �rst, but very important step in the long battle ahead, 
which will be crucial for creating a vision of a better Mostar, a city divided 
along ethnic lines ever since the 1990s. 

On the other hand, the humanitarian situation in Bosnia and 
Herzegovina in 2019 showed no progress compared to previous years. The 
number of migrants/refugees arriving to Bosnia and Herzegovina in 2019 
signi�cantly increased, going beyond 59�000 (European Civil Protection 
and Humanitarian Aid Operations). According to the UN Refugee Agency 
(UNHCR), around 9� 000 people were stranded in the country, and in 
the �rst of half of 2019, 17� 165 people indicated an intention to seek 
asylum, but only 426 people actually ended up applying (UNHCR). The 
conditions in the Vu�jak migrant camp in North-Western Bosnia was 
harshly criticised by activists, civil society members and migrants workers, 
bringing it to the point where hundreds of camp residents were moved to 
facilities near Sarajevo (Freedom House 2020). Additionally, the of�cials 
from the Republic of Srpska entity openly stated that they would not allow 
migrant reception centres to be set up on RS territory, thereby refusing to 
act upon the international human rights obligations of BiH.

As for the issues of hate crimes against various vulnerable groups, 
including religious groups, persons with disabilities, LGBTI persons and 
Roma, as well as general cases of racism and xenophobia, ODIHR reported 
that there were 126 incidents reported by civil society and non-state 
of�cials, while Bosnia and Herzegovina reported 21 cases of hate crimes to 
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ODIHR for the �rst time since 2016 (ODIHR 2020a). This all affects the 
democratic establishment in Bosnia and Herzegovina and harshly violates 
human rights of the minorities and marginalised groups, thus sending the 
message of hate and emphasising that not everyone is the same and not 
everyone has the same rights. 

The presented facts lead to a conclusion that the country experiences 
dif�culties in advancing democratic principles in the political sphere. 
This is primarily due to the weak institutions, such as the judiciary, 
which are staffed by people accused of corruption and other criminal 
deeds, thus making progress hard to achieve. Another contributing 
factor of stalled democratisation in the country is its cumbersome and 
complex institutional design, which often results in dif�culties of forming 
governments on different levels, such was the case one year after general 
elections in 2018. Taking all this into consideration, things such as daily 
discrimination, hard conditions for migrants and other minorities and 
vulnerable groups in the country, as well as attacks on journalists and 
hate crimes against religious groups, persons with disabilities, LGBTI 
persons and Roma are not surprising, but remain an important issue with 
which the country has to deal in order to respect human rights. However, 
there were some small yet very important steps towards a more tolerant 
society, such as the successfully held Pride march. It remains to be seen 
how Bosnia and Herzegovina will handle the issue of elections in Mostar. 
On a note of hope and positive developments, the following part discusses 
whether governments that promise change and largely refrain from tools 
in the authoritarian toolbox can really live up to these promises. 

5	 North Macedonia: Can a government turnover bring 
promised change?  

The year 2019 was another turbulent year for North Macedonia, both 
internationally and domestically. The landmark Prespa Agreement 
resolved the 30-year name dispute with Greece, and the country changed 
the of�cial name from Former Yugoslav Republic of Macedonia to 
North Macedonia, seemingly overcoming the last obstacle towards EU 
integration. The year 2019 also marked two years of the new government 
of the Social Democratic Party-led coalition that came into power after the 
11-year rule of the conservative VMRO-DPMNE. The overthrow of the 
VMRO-DPMNE �regime� was largely ushered in during 2015 and 2016 
by the Colourful Revolution, a civic movement requiring justice for their 
crimes and reforms in the EU spirit. Therefore, and in comparison to 
other countries presented here, it can be argued that North Macedonia 
entered into �calm waters� politically, as the country experienced a certain 
stabilisation and progress in the key EU reforms. For instance, crucial 
amendments to the judiciary legislation were made, the new law on anti-
discrimination was adopted, the �rst LGBTQ parade was held, as well 
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as good progress was noted in crucial areas such as media freedom and 
freedom of expression, the protection of minority rights, and civil society, 
among others. Nevertheless, these positive developments were jeopardised 
by several events that presented serious drawbacks in the democratisation 
processes of the country. In the �rst row was the the scandal involving the 
Chief Special Prosecutor Katica Janeva and head of the Special Prosecution 
Of�ce (SPO),1 who had been charged and arrested for extortion and 
bribery precisely in connection with these cases. This was one of the key 
triggers for another political turmoil, huge citizens‘ distrust, and a dØjà vu 
state of play in the 30 years of the country�s independence.  

5.1	Chapter 23: Still a �system error�

Since earning the status of candidate country in 2005, North Macedonia 
constantly struggles with drawbacks in the crucial EU-related reforms 
connected to the judiciary, corruption and the protection of fundamental 
rights. The �homework� given by the EU in reforming the rigid judiciary 
and corrupt politicians intensi�ed in recent years, right after the Colourful 
Revolution and, especially, after the change of government in 2017. In this 
context, in 2019 the judiciary reforms tackled various important questions 
such as the amendments to the Criminal Code (the conviction of hate 
crimes, witness protection, and justice obstructions), the amendments to 
the Law on Courts and the Law on Judicial Council (elections, dismissal, 
discipline procedure, and liability of judges), and the Law on Free Legal 
Aid, among others, strengthening the legal framework and harmonisation 
with the EU acquis (Helsinki Committee 2019). The formal adoption of 
the new legislation granting more independence, professionalism and 
objectiveness of the judiciary system was assessed as a positive development 
for the country, but the effects remain to be seen in the following years. 

Furthermore, according to Freedom Barometer, not only the 
independence but also the ef�ciency of the judiciary and the discrepancies 
between reforms adopted in Parliament and those implemented on the 
ground also remain a problem (Freedom Barometer 2019). In this regard, 
the Blueprint Group, as the largest representation from the civil society 
sector, commented on the lack of transparency, the partial exclusion of 
the civil society sector, and slow and inconsistent implementation of the 
Strategy for Judiciary Reforms (Institute for Democracy Societas Civilis 
2019), as negative traits repeating from the previous years. Hence, the 
judiciary remains prone to political pressure and control, invoking a 
very low trust of the citizens, weaker protection, and exercise of their 
fundamental rights and freedoms, and a serious challenge to the core 
democratic values in the country (EU Progress Report 2019).  

1	  The SPO was created in 2015 after political agreement of the biggest parties to deliver 
justice for the crimes of the VMRO-DPMNE and sentence high-pro�le corruption in 
the country. 
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In relation to this, the more important aspect of chapter 23 is the �ght 
against corruption on the part of high-pro�le of�cials and party members 
from the former ruling party VMRO-DPMNE. Much hope was put into 
the Special Prosecutor Katica Janeva, to charge all those responsible for a 
decade of state capture, corruption, embezzlements, or other misuses of 
power (Freedom Barometar 2019). After years of court proceedings, in 
2019 several trials were concluded and convictions of high of�cials and 
high echelons of the VRMO-DPMNE party took place, yet with visible 
obstruction of the justice and impunity of the accused. This was notable to 
loyal members and closest collaborators of the former Prime Minister, Mr 
Nikola Gruevski, who was sentenced to imprisonment in 2018 and 2019 
but previously managed to �ee to Hungary and receive political asylum. 

Ironically, by mid-2019 the Special Prosecutor Katica Janeva herself 
had to resign because a criminal investigation and charges have been 
launched against her (and party members of the ruling social-democratic 
party SDSM) for extortion and bribery in connection with these cases. 
This was an additional momentum to increase the pressure on the 
political scene to SPO as a political construct to cease existing. As a 
result, in September 2019 the SPO was terminated and all cases and 
authorisations transferred to the Public Prosecution Of�ce (PPO) of North 
Macedonia. Contrary to the requests of the civil society sector and the 
expert community, the transformation did not grant the same position 
and a mandate for the prosecution of high-pro�le corruption as the 
Prosecution Of�ce for Organised Crime and Corruption, casting serious 
doubts on all investigations and trials, and in the integrity and importance 
of the PPO as well (Blueprint Group 2019). Noteworthy, the country also 
appointed a new State Commission for Prevention of Corruption (SCPC). 
Even though the SCPC received and initiated hundreds of corruption and 
corruption-related complaints, it acknowledged that prevalent corruption 
in many areas remains of concern (State Commission for Prevention of 
Corruption 2019). This deteriorating trend is also visible from the recent 
data, according to which North Macedonia dropped from 93rd in 2018 to 
106th position on the Transparency International Corruption Perception 
Index (Transparency International 2019).   

These corruption scandals and insuf�cient implementation of the EU 
urgent priority reforms sparked the French non for the start of the EU 
accession negotiations, against the EU Commission recommendation. The 
veto triggered the announcement of the 2020 parliamentary elections, the 
second one in just three years, and, as a result, a technical government 
capable of securing free and fair elections. In practical terms, this meant 
another disappointment for the citizens in the justice system and the EU 
enlargement as such, as well as lower motivation for the political elites to 
proceed with the fundamental judiciary and rule of law reforms (Helsinki 
Committee 2019). 
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5.2	Toughly-won human rights victories

Despite the political scandals and modest implementation of the urgent 
priority reforms, 2019 was also a year of human rights improvements. 
The climate for media freedom and freedom of expression improved in 
comparison to previous years. North Macedonia�s ranking progressed from 
111th in 2018 to 95th position in 2019, according to Reporters Without 
Borders (RwB 2019b). The country�s ban on government advertising 
was an important step to avoid control over the media and the abuse of 
state funds, notably creating a ground that is favourable for expressing 
pluralistic viewpoints, but the problem of politicised media and political 
and business in�uence remained (EU Progress Report 2019). On the other 
hand, open political debate and criticism of the media, citizens, and the 
civil society sector continued. In this context, the country encouraged the 
involvement of civil society organisations, more openly and inclusively 
leading the policy-making and legislative processes. In May Parliament 
adopted a preliminary amendment to �nancial laws that had been 
deliberately misinterpreted by the previous government of VMRO-DPMNE 
to penalise NGOs that received external funding (Amnesty International 
2019), thus legally cleared with their idea of �de-sorosoisation� of the state 
(Kotevska & Kamberi 2019). 

Moreover, several of the marginalised and vulnerable groups after years 
of advocacy, court, and street �battles� were acknowledged and protected 
through legal mechanisms and policy actions. After �shameful prolongation 
and sabotage from the conservative political forces� (Helsinki Committee 
2019), the new Law on Prevention and Protection from Discrimination 
was adopted in May, after the election of the new President of the country.2 
The Law was in parliamentary procedure for more than a year, under 
high scrutiny by the EU and the civil society sector that organised several 
public campaigns and protests in the capital of Skopje for its fast adoption. 
Importantly, the Law for the �rst time, explicitly forbids discrimination 
based on sexual orientation and gender identity in all areas, as well as 
requires courts to waive fees for plaintiffs in discrimination cases and civil 
society action lawsuits (US State Department Report 2019). 

In this connection, the landmark event of 2019 was the �rst-ever LGBTI 
Parade #SkopjePride, as an important victory for civil rights and liberties. 
Thousands of people marched through the streets of Skopje in support 
of the LGBTI community. The parade was against societal prejudice, hate 
speech and crimes, discrimination, and widespread intolerance, and 
insuf�cient protection against the hatred and violence against LGBTI 
perons. According to the organisers, �the aim of the Parade is not to 

2	 The Law was previously adopted earlier that year, but the former President, Mr Gjorge 
Ivanov, refused to sign the proclamation decree, due to the standings of his party 
VMRO-DPMNE against sexual orientation and gender identity.
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celebrate, rather protest and freely open-up the questions of the human 
rights of the LGBT people in the region� (Kalinski 2019). 

Furthermore, 2019 was also a progressive year for women�s rights. The 
controversial Law on Termination of Pregnancy from 2013 adopted under 
the VMRO-DPMNE was abolished and replaced by liberal regulations 
removing all restrictions and administrative obstacles. The government 
also adopted a new action plan for gender equality which proposed to 
introduce a 50 [per cent quota for ensuring participation of women in 
electoral processes and decision making by 2020. Moreover, a working 
group for the preparation of the Law on Equal Opportunities for Men 
and Women in line with the CEDAW Committee recommendations was 
formed, and the Law on Prevention and Protection of Family and Violence 
Against Women is in the process of preparation. The government also 
continued to work on the National Plan for the implementation of the 
Istanbul Convention, noting serious progress in terms of conditions and 
infrastructure (Helsinki Committee 2019). 

The pitfalls in the key areas of the judiciary and fundamental rights 
remain a severe problem for North Macedonia in 2019. The dif�culties 
to deal with the legacy of VMRO-DPMNE crimes demonstrate the 
considerable weaknesses of the system and the new government, while 
also representing a source of disappointment for the citizens. Also, the 
future delivery of justice and judiciary reforms are put into serious 
question with the arrest of Special Prosecutor Katica Janeva. In other 
areas of democratisation and human rights, the country has experienced 
positive and progressive developments that should not be undermined. 
Even the latter can be seen more in the legal and policy framework in 
connection with the EU accession, they represent breakthrough events 
in 2019 and toughly-won victories of the LGBTI community, the human 
rights defenders, the civil society, and citizens as a whole.  

6	 Concluding remarks

This article explored the concept of competitive authoritarianism in the 
SEE region, and its speci�cities both in terms of the repressive mechanism 
applied by ruling parties and citizens� mobilisations against markedly 
authoritarian trends during 2019. The perseverance of weak institutions, 
especially the judiciary, together with increased sti�ing of media by 
the ruling parties, remain among the main issues. The cases of North 
Macedonia, Bosnia and Herzegovina and Albania seem to evidence that 
the judiciary-related issues remain a severe problem, as high-positioned 
judicial or political of�cials were either accused or even arrested on 
corruption charges. Importantly, even with the political will to �ght 
corruption (as expressed by SDSM in Macedonia) the accused rarely 
face any repercussions as the systemic pitfalls prove resistant to reformist 
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attempts. When the structural element of institutional weakness is 
coupled with authoritarian-minded politicians, the result is the increased 
concentration of power in one persona and one party, as is the case with 
President Vucic and SNS in Serbia and Prime Minister Edi Rama and 
SP in Albania. The outcome of these tactics usually is followed by the 
polarisation between the opposition and incumbent parties, such that the 
former even chooses to exit the democratic institutions and seeks regime 
removal on the streets, as was the case in Albania. In terms of the overall 
quality of democracy, with the EU accession process at a standstill in the 
case of all four countries, it is indisputable that the region has experienced 
democratic backsliding in 2019. 

Even though the social and political circumstances were not conducive 
to the realisation of human rights, the regional trends in this regard seem 
to be more diverse that those related to democracy. Although it is crucial 
to bear in mind the daily occurrence of violence against journalists, and 
discrimination against vulnerable groups such as migrants and other 
minorities, some small, yet important steps towards more tolerant society, 
such as the �rst LGBTI march in BiH and change of restrictive legislation 
with regards to abortion in North Macedonia. Furthermore, two out of four 
countries experienced large-scale citizen resistance to the undermining of 
fundamental rights and freedoms. The anti-government protests were most 
intense in Albania and Serbia (and in Montenegro), a fact that prompted 
some observers to talk about the �Balkan Spring� (Santora 2019; Eror 2019; 
Stojanovic 2019). However, by the end of the year it became clear that the 
hopes and demands of the so-called Balkan Spring would not materialise. 
One of the main reasons behind this was the inability of the opposition, 
or any other political actor, to offer a viable alternative to the regime in 
power. Even though �none of the protests � have managed to unseat 
Balkan leaders, they have encouraged civic resistance and shaken their 
�rm grip on power and the support they have been receiving from the 
West� (Stojanovic 2019). The failure of these mobilisations to bring about 
larger changes can mostly be attributed to strong authoritarian tendencies 
of the ruling parties and the diversity of actors (for instance, right wing 
parties and movements took part in mobilisations in Serbia) and demands 
put forward by the protesters. In cases where this is accompanied by 
an uneven political playing �eld, as is the case in much of SEE, the 
democratisation potential of contentious politics turns into mere episodes, 
rather than becoming a strong regional trend.    
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1	 Introduction

The three countries discussed in the article, namely, the Republic of 
Armenia, the Republic of Georgia and the Republic of Moldova, have 
witnessed developments and experienced weaknesses as far as human 
rights and democracy are concerned, particularly during 2019. From 
elections to emigration, the three countries have had different obstacles 
to overcome. The three countries are post-Soviet Union countries that are 
making efforts towards becoming more respectful of and more democratic 
countries by forging close ties with the European Union (EU). 

The �rst ever agreement between the countries and the EU was signed 
in 1996 when the Partnership and Cooperation Agreement was signed 
between the EU and Armenia, Georgia, Moldova in 1994 (Monitor nd). 
Armenian signed the Armenia Comprehensive and Enhanced Partnership 
Agreement (CEPA) in 2018 (Commission, European Neighbourhood 
Policy And Enlargement Negotiations nd). Georgia signed and enforced 
the European Union � Georgia Association Agreement including a Deep 
and Comprehensive Free Trade Area (DCFTA) in 2016 (Commission, 
European Neighbourhood Policy and Enlargement Negotiations nd). 
Georgia and Moldova are signatures of the Deep and Comprehensive Free 
Trade Area (DCFTA) (Commission, European Neighbourhood Policy And 
Enlargement Negotiations nd). Moldova is closer to the EU and is working 
cooperatively within the framework of the European Neighbourhood 
Policy (Commission, European Neighbourhood Policy and Enlargement 
Negotiations nd). 

In its �rst part, this article takes a thematic focus. It deals with a number 
of human rights issues, with reference to the situation during 2019 in each 
of the three countries. The second part of the article is country-directed, 
and investigates the broader context of human rights and democracy in 
each of the three countries during 2019, located within the particular 
country context. As will be noted, in some respects the three countries 
share challenges and have similar experiences, but in a number of other 
respects the position in the three countries is quite different and distinct. 

2	 Arbitrary deprivation of life or unlawful killing by 
government of�cials 

2.1	Armenia 

In Armenia the number of arbitrary deprivations of life and especially 
unlawful and politically-motivated killings has diminished by the year 
2019. The has been only one reported case of the government having 
committed an arbitrary of unlawful killing since 2018. The case involved 
a man who was found hanged in the National Centre for Mental Health 



541  

after having been transferred for psychological assessment. His family 
stated that there de�nitely were signs of violence on the body (Bureau of 
Democracy 2019).

2.2	Georgia 

Throughout the year there were no reports of arbitrary or unlawful killings 
by the government or its agencies, and no reports of disappearances by 
government authorities in Georgia (Bureau of Democracy 2019 Country 
Reports on Human Rights Practices: Georgia 2019). 

2.3	Moldova 

Throughout the year there were no reports of arbitrary or unlawful killings 
by the government or its agents in Moldova (Bureau of Democracy 2019 
Country Reports on Human Rights Practices: Moldova 2019).

3	 Prisons and detention centers

3.1	Armenia 

In Armenia, as far as prisons and detention centers are concerned, there 
has been some progress in the sense that less corruption occurred, and 
overcrowding of prisons was reduced. The 2019-2023 new strategy 
and implementation action plan is supposed to improve the conditions 
in penitentiaries and probation, such as capital renovation, closing the 
facilities that are in a poor condition, the construction of prisons as well as 
combating ongoing corruption and improving inmate socialisation (Bureau 
of Democracy 2019). So far the government has implemented �a zero-
tolerance policy towards organised, hierarchical criminal gangs� (Bureau 
of Democracy 2019). Human rights organisations, including domestic 
and international organisations, met no obstacles in on a regular basis 
monitoring detention centers and prison conditions. They were allowed 
to speak privately to prisoners (Bureau of Democracy 2019). The water 
supplies in prisons were also improved. In ten regional police stations 
and detention centers audio and video recording devices were installed. 
The government has allocated nearly 446,7 million drams ($926�000) to 
renovation and improvement of the conditions in prisons as well as the 
hospital for inmates (Bureau of Democracy 2019). 

3.2	Georgia 

In Georgia the situation in prisons improved signi�cantly, especially as 
far as overcrowding is concerned. Medical units were also improved, 
including the quality of medical personnel, medical examinations and 
documentation. While medical personnel were trained to meet the required 
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standards, security staff had also been trained (Bureau of Democracy 2019 
Country Reports on Human Rights Practices: Georgia 2019).

3.3	Moldova 

According to reports, the overall situation at detention facilities in 
Moldova was not good. There were some minor improvements at some of 
the facilities, and some reconstruction work was done, but other than that 
the conditions remained poor, including �poor sanitation, lack of privacy, 
insuf�cient or no access to outdoor exercise, and a lack of facilities for 
persons with disabilities� (Bureau of Democracy, 2019 Country Reports 
on Human Rights Practices: Moldova, 2019). Some facilities met neither 
national nor international standards with extremely poor conditions and 
pervasive overcrowding. There were some facilities that lacked adequate 
food, natural light and sewage systems. Generally, some detainees were 
not fed on the day of their hearing, which causes problems, especially 
when they have to be transported over long distances for their trials 
(Bureau of Democracy, 2019 Country Reports on Human Rights Practices: 
Moldova, 2019). Nevertheless, access to the complaint mechanisms by 
detainees also continues to be restricted despite the fact that they have 
a right to submit complaints about misconduct by prison personnel or 
other inmates. The head of the human rights committee of the Moldova 
Parliament has received multiple complaints throughout the year. 

Despite the poor conditions, the government restricted neither local nor 
international human rights observers from monitoring prison conditions. 
Inmate interviews were also allowed to be conducted in private. Although 
conditions were poor, attorneys report that after the change of government 
they experienced less restricted access to their clients, especially those 
involved in politically-sensitive cases (Bureau of Democracy, 2019 Country 
Reports on Human Rights Practices: Moldova, 2019).

4	 Disappearances

4.1	Armenia 

There were no reports of disappearances by government authorities in 
Armenia throughout the year (Bureau of Democracy 2019). 

4.2	Georgia and Moldova 

There were no reports of disappearances by government authorities in 
Georgia (Bureau of Democracy, 2019 Country Reports on Human Rights 
Practices: Georgia, 2019), as well as in Moldova. 
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5	 Freedom of peaceful assembly and association

5.1	Armenia 

The Armenian government has mostly respected the right to freedom of 
peaceful assembly and association. The Helsinki Committee of Armenia 
has especially noted that there have been major improvements, especially 
in the area of freedom of peaceful assembly, which had resulted in holding 
more assemblies; police interference was more controlled (Bureau of 
Democracy 2019).

5.2	Moldova 

The government of Moldova also did not restrict freedom of peaceful 
assembly during 2019. However, there were several exceptions in 
Transnistria, where restrictions were imposed by the Transnistrian 
authorities in the case of unauthorised protests. The Constitution provides 
for freedom of association and the government generally did not restrict 
this right, except when the organisations �engaged in �ghting against 
political pluralism, the principles of the rule of law, or the sovereignty and 
independence or territorial integrity of the country� (Bureau of Democracy, 
2019 Country Reports on Human Rights Practices: Moldova, 2019). 

6	 Freedom of movement 

6.1	Armenia 

Freedom of movement has also been respected by the Armenian 
government, including internal movement, foreign travel, emigration 
and repatriation. Notable changes have been effected with respect to 
immigration, in that in the year 2019 the court has considered more 
cases of asylum than in 2018. The country was also very lenient towards 
refugees, by offering naturalisation programmes for them to reside in the 
country. There were designated support programmes for the people who 
were returning or being deported from Western countries and for the 
families that had �ed from Azerbaijan in the late 1980s to 1990s.

6.2	Moldova 

The government of Moldova generally respected freedom of movement, 
including internal movement, foreign travel, emigration and repatriation 
during 2019. Despite the fact that Transnistrian authorities had 
earlier restricted travel to the territory of some Moldavian of�cials, the 
governments recently agreed that restrictions be lifted and the travel 
process be simpli�ed on both sides. The government worked closely with 
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the Of�ce of the UN High Commissioner for Refugees in order to provide 
and protect the rights of refugees, migrants and stateless persons. With the 
help of UNHCR, the refugees in the country were being provided essential 
support such as logistical, housing, medical and �nancial support. It 
should also be mentioned that the government provides humanitarian 
protection whether or not a person quali�es for refugee status (Bureau of 
Democracy, 2019 Country Reports on Human Rights Practices: Moldova, 
2019).

7	 Freedom of expression 

7.1	Armenia 

As far as the press is concerned, the law provides for freedom of expression 
and since the change of the government, it is noticeable that the press 
has become much freer than before. The most notable change has been 
with regard to the plurality of opinions in the press, which has not been 
expressed in years. Within the press, individuals were able to more freely 
criticise the government without fear of detention. The main reason was 
that after the 2018 revolution in the country, individuals, especially social 
media users, were free to express their opinions (Armenia HC 2019). 
Despite the growing number of false social media accounts due to the 
fact that the right to freedom of expression was no longer a challenge, 
the government imposed no restrictions on individuals to access online 
platforms and to express their own opinions, neither has the government 
monitored any private online communications (Bureau of Democracy 
2019). NGOs were also allowed to freely operate without government 
intervention or restriction, including investigating and publishing their 
�ndings about the human rights situation throughout the country (Bureau 
of Democracy 2019).

7.2	Moldova 

When it comes to the most basic rights such as freedom of expression, the 
Moldavian government imposes no restrictions unless it �poses a threat 
to national security, territorial integrity, public order or safety� (Bureau of 
Democracy, 2019 Country Reports on Human Rights Practices: Moldova, 
2019).

8	 Academic freedom 

8.1	Armenia 

No restrictions were imposed by the Armenian government on academic 
freedom, which clearly was supported by the government. The 
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developments in these spheres were noticeable since the government 
had made efforts to free the academia from any politicisation, including 
corruption. New boards of trustees were appointed to public universities, 
and new rectors replaced those that for years had been in these positions 
(Bureau of Democracy 2019).

8.2	Moldova 

There were no cases of restriction of academic freedom and cultural events 
by the Moldavian government (Bureau of Democracy, 2019 Country 
Reports on Human Rights Practices: Moldova, 2019).

9	 Elections

9.1	Armenia 

There were signi�cant developments in the �eld of elections and political 
participation in Armenia. The country held spontaneous parliamentary 
elections in December 2018, which were considered free and competitive. 
The Organization for Security and Cooperation in Europe (OSCE) reported 
that freedom and public trust were upheld during the early elections. 
There were also no reports of vote-buying or other electoral malfeasance 
(Rights 2019). 

9.2	Moldova 

Moldova held parliamentary elections on 24 February. As provided in the 
Constitution, the citizens have the freedom to participate in the political 
process and to have the ability to choose their government in free and 
fair elections which, according to the OSCR election observer mission 
and Council of Europe as well as other international observers, were 
generally respected and were quite competitive. The elections consisted 
of two rounds that, despite minor incidents, were held ef�ciently and 
in conformity with international standards (Bureau of Democracy, 2019 
Country Reports on Human Rights Practices: Moldova, 2019).

10	 Corruption

10.1	Armenia 

For the new government the eradication of corruption was one of the 
targetable priorities. The law provides for criminal penalties for the act of 
corruption ranging from a few hundred to millions of US dollars. There 
have been positive developments in this area. After the new government 
came into power, it started to investigate systemic corruption occurring 
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in public and private life. Former government of�cials, their relatives as 
well as judges and their relatives were involved in investigations of alleged 
corruption. One of the targets was the former President of Armenia and 
his family (House 2019). The majority of the cases are ongoing; there 
were also reports of corruption cases against current government of�cials 
(Bureau of Democracy 2019).

10.2	Moldova 

Moldova was not dealing very well with corruption and the lack of 
transparency in government despite the fact that corruption is considered 
a criminal offence. There were some improvements, but corruption 
remained a problem especially in the judiciary and other governmental 
structures. The improvements were made with regard to the investigation 
and particularly the charging process in corruption cases, especially high-
pro�le cases, which include public of�cials and judiciaries (Bureau of 
Democracy, 2019 Country Reports on Human Rights Practices: Moldova, 
2019). Other progress in 2019 in the elimination of corruption in the 
country included the creation by the Moldavian government of the 
Coordinating Council and Consultative Bureau for Anticorruption and 
Justice Reform under the supervision of the Prime Minister of the country 
(Commission 2019).

11	 Participation of women in politics 

11.1	Armenia 

The participation of women in political life in Armenia seemed to be 
improving, albeit slowly. The �rst-ever female mayor in the country 
was elected and more women were being seen involved in politics and 
economic life of the country, even in executive positions (Bureau of 
Democracy 2019).

11.2	Georgia 

According to reliable reports, the participation of women in political 
process is quite developed in Georgia (Bureau of Democracy, 2019 Country 
Reports on Human Rights Practices: Georgia, 2019).

11.3	Moldova 

The Moldavian government respects the rights of women and minorities 
to participate in the political process. According to the law each party 
must have a minimum of 40 per cent of each gender as candidates on their 
election lists. The government also provides �nancial support to promote 
female candidacy. Any type of discrimination by political parties or the 
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media is sanctioned by law. However, unfortunately there were reports that 
the parties not always include the valid number of female representatives 
on their lists. In the last election, women were elected in only 26 out of 
a total of 101 parliamentary seats (Bureau of Democracy, 2019 Country 
Reports on Human Rights Practices: Moldova, 2019).

12	 Domestic violence against women 

12.1	Armenia 

Despite the growing role of women in Armenian political life, the country 
has not yet rati�ed the Council of Europe Convention on Preventing and 
Combating Violence against Women and Domestic Violence. More than 
378 domestic violence cases were investigated throughout the year. The 
government was trying to attend to this matter despite the fact that cases 
remain underreported (International 2019).

12.2	Georgia 

Domestic violence remains a signi�cant problem in Georgia, but the 
government is attempting to overcome this. With the help of the new law 
on Violence Against Women and Domestic Violence the government tried 
to eliminate the shortcomings of the existing law in an effort to prevent 
domestic violence from occurring. The government also worked very 
closely with NGOs to provide appropriate care for victims of domestic 
violence and human traf�cking (Bureau of Democracy, 2019 Country 
Reports on Human Rights Practices: Georgia, 2019).

13	 Children�s rights

13.1	Armenia 

The violation of children�s rights was one of the prioritized �elds of 
the new government of Armenia. The problem with addressing this, 
however, is that there was insuf�cient of�cial data on this matter and 
there were loopholes in legislation in so far as violence against children 
is concerned. The Council of Justice for Children created a platform for 
coordinating a national plan. The extent of the problem was extensive, and 
extended to domestic violence and child traf�cking. When new laws were 
implemented, however, the services were not fully available to the victims 
which caused more problems for the government. Furthermore, the scope 
of the violence against children includes cyber violence against minors and 
labour exploitation (Bureau of Democracy 2019). 
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An amendment to the Family Code, which entered into force in 
2018, provides for more foster care homes and improvements in respect 
of adoption. The number of foster families in Armenia was 45, which 
represents an increase compared to previous years. Despite all these efforts 
to improve the adoption system, illegal adoptions continued. On 14 
November 2019 the National Security Service of Armenia reported that 
approximately 30 children had been illegally adopted. The majority of 
children had been adopted in Italy (Armenia NS 2019). 

13.2	Georgia 

Children�s rights were not respected very well in Georgia in 2019. With the 
help of Europol, Georgian authorities had arrested 11 people who were 
involved in child-traf�cking rings. The girls who were traf�cked were aged 
8 to 14 years. Among the arrested individuals were one American and one 
Australian citizen who were charged with child traf�cking and producing 
or selling child pornography (Bacchi 2019). The government did 
progressive work by replacing orphanages with foster care arrangements 
(Bureau of Democracy, 2019 Country Reports on Human Rights Practices: 
Georgia, 2019).

13.3	Moldova 

Compared to previous years, there was a decreasing number of reported 
cases of violence against children in Moldova during 2019. Reported cases 
include neglect, labour exploitation and sexual abuse. Unfortunately, not 
all cases were monitored due to a lack of experts in the �eld. However, 
the Prosecutor-General�s of�ce was ensuring particular attention to child 
abuse victims (Bureau of Democracy, 2019 Country Reports on Human 
Rights Practices: Moldova, 2019). Child prostitution and commercial 
sex is punishable by law. The government was generally responsible for 
implementing these laws, despite the fact that the country is a child sex 
tourism destination. According to UNICEF around 10 per cent of children 
were exposed to this. Only during 2019 there were seven victims of child 
pornography identi�ed whose ages vary from three to 14 years. Overall 
there were more than 79 registered cases of sexual exploitation and sexual 
abuse of children (Bureau of Democracy, 2019 Country Reports on Human 
Rights Practices: Moldova, 2019).

14	 Rights of lesbian, gay, bisexual, transgender, queer or 
questioning persons 

14.1	Armenia 

There were fewer instances of harassment and discrimination of LGBTQ+ 
persons. Still, there were at least 24 cases of homophobia and violence 
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documented by local non-governmental groups. Nevertheless, probably 
the only progress was that for the �rst time ever an openly transgender 
activist �addressed the parliament during a hearing on human rights� 
(International 2019).

14.2	Moldova 

Despite the fact that the law prohibits any type of discrimination based on 
sexual orientation, social discrimination continued. There were reports by 
the LGBTQ+ community of verbal and physical abuse, who were regarded 
as having �the lowest societal acceptance rate of any minority group�. In May 
the NGO Genderdoc-M organised the annual Solidarity Pride March. It 
should be noted that the march was held for the second time in a row with 
up to 300 participants (International 2019) who were marching through 
the central parts of the capital city of Moldova (Bureau of Democracy, 
2019 Country Reports on Human Rights Practices: Moldova, 2019). This 
was the �rst time in the history of the country that a current member of 
Parliament also participated in the march, together with his family (House, 
Freedom in the World: Moldova, 2019).

This article now turns to the broader context of human rights and 
democracy in each of the three countries during 2019, located within the 
particular country context.

15	 Human rights and democratisation in the context of 
Armenia 

Throughout 2019 the human rights situation in Armenia improved, even 
if some speci�c areas require more attention. Since the change of the old 
regime the government has taken solid steps to investigate and punish 
the abuses perpetrated by the former government and law enforcement 
agencies. 

Throughout the year the Armenian of�cials continued the investigation 
of high-ranking government of�cials. These high-ranking of�cials were 
accused of having been involved in the deaths of eight civilians and two 
police of�cials during the protest in 2008. The investigation continues. In 
2008 mass protests were held in Armenia, particularly in Yerevan, after 
the presidential elections. People gathered in Yerevan�s Freedom Square 
and remained there for almost 10 days. On 1 March the police forcibly 
tried to disperse the protest which led to clashes between civilians and the 
police, resulting in the death of 10 people including police and civilians 
(Bureau of Democracy 2019). After the investigation on 12 September, 
the hearings began. The charges that were �led included �allegations 
of overthrowing the constitutional order, abuse and exceeding of�cial 
authority, torture, complicity in bribery, of�cial fraud, and falsi�cation 
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of evidence connected with the investigation of the 2008 post-election 
events� (Bureau of Democracy, 2019 Country Reports on Human Rights 
Practices: Armenia, 2019). It should also be noted that it was only in 
2019, after the government had started the investigation, that Parliament 
adopted a law that will provide assistance to victims and their families 
(Bureau of Democracy 2019). The former President of Armenia, who was 
ruling President at the time of the clashes, was among the people who 
were being investigated. He was arrested and charged with �overthrowing 
the constitutional order and bribe-taking�. He allegedly was one of the 
persons responsible for the violence that had resulted in the deaths of 10 
people (Interrnational 2019).

Another �eld to be looked at is the military situation in Armenia, which 
has also improved, albeit only to some extent. The death in the army of 
non-combatants was and continues to be quali�ed as suicide, rather than 
deaths, since suicides are less likely to be investigated for violence or 
abuse. In 2018, the government established a working group of NGOs and 
individuals who are experts in the �eld to investigate the cases that had led 
to the deaths in the army under non-combat conditions. The group has 
been working with the past �ve cases and one of the tasks of the group 
was to identify the systemic problems occurring in the army. On 2019 
the government also approved the Judicial and Legal Reform Strategy 
for 2019-2023 for implementation of the fact-�nding group �to examine 
noncombat deaths, among other human rights violations� (Bureau of 
Democracy 2019). This was the �rst time that the Ministry of Defence 
had considered as a priority the protection of soldiers� human rights. The 
Ministry has launched a �trust line� where the soldiers would be able to 
call and submit their own complains or suggestions (Bureau of Democracy 
2019).

It should be noted that throughout 2019 there were no political 
prisoners or detainees in Armenia (Bureau of Democracy 2019).

When it comes to the political participation of citizens, as well as joining 
or creating new political parties, no signi�cant hurdles were identi�ed. 
There also were no restrictions noted in the registration or any activities 
of political parties or political participation in 2019 (Bureau of Democracy 
2019).

Improvements had been also noticed in areas such as arbitrary arrest 
or detention. Despite the fact that the law completely prohibits it and 
guarantees individuals a right to challenge the lawfulness of their arrest 
or detention in court, such cases still occur. However, it should be noted 
that the reports were few, especially compared to the previous years. 
Generally speaking, authorities do comply with court orders and the new 
Judicial and Legal Reform Strategy for 2019-2023 is supposed to improve 
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the judicial independence and public trust in the judiciary (Bureau of 
Democracy 2019).

The development of respect for human rights was promising in Armenia 
in 2019, especially compared to neighbouring countries. However, there 
certainly are areas that still require improvement. According to human 
rights reports, Armenia continues to face human rights violations in the 
following forms: �torture; arbitrary detention, although with fewer reports; 
harsh and life-threatening prison conditions; arbitrary interference with 
privacy; signi�cant problems with the independence of the judiciary; 
crimes involving violence or threats of violence targeting lesbian, gay, 
bisexual, transgender, or intersex (LGBTI) persons; and use of forced or 
compulsory child labour� (Bureau of Democracy 2019).

16	 Human rights and democratisation in the context of 
Georgia

The year 2019 for Georgia was also a year of modest developments. In 
spite of this the Georgian government tried to do its best to protect and 
promote human rights in Georgia. 

One of the disturbing problems was torture and other cruel, inhuman 
or degrading treatment. In 2018 the Georgian Parliament voted to create 
a separate institution to investigate all accusations, particularly those 
perpetrated by law enforcements and government of�cials. This in fact 
would help to reduce the cruelty that citizens are facing when encountering 
law enforcement agents (Bureau of Democracy, 2019 Country Reports 
on Human Rights Practices: Georgia, 2019). Three police of�cers were 
charged throughout the year with exceeding their powers, and 11 law 
enforcement of�cers were charged with misconduct (Watch 2019).

The entire judicial system has since the judicial reform passed in 
Parliament on 13 December experienced improvements in respect 
of transparency, accountability, judicial appointment and caseload 
management (Bureau of Democracy, 2019 Country Reports on Human 
Rights Practices: Georgia, 2019). It should be noted that last year there 
were comparably fewer cases �led against Georgia at the European Court 
of Human Rights than before (Bureau of Democracy, 2019 Country Reports 
on Human Rights Practices: Georgia, 2019).

The government also took initiatives to provide more people with 
internally-displaced person status and giving them monthly allowances, 
improving their social and economic integration and attempting to create 
conditions for their safe return. Nevertheless, the Georgian government 
was also attempting to improve the situation of people from Turkey and 
Azerbaijan by providing for asylum or refugee status in the country and 
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offering them a way to naturalisation (Bureau of Democracy, 2019 Country 
Reports on Human Rights Practices: Georgia, 2019). As was mentioned 
above, the participation of both women and minority groups in the 
political processes of the country has improved (Bureau of Democracy, 
2019 Country Reports on Human Rights Practices: Georgia, 2019). 

However, despite the freedom of political participation in the country 
there were other issues that women in Georgia were facing, such as sexual 
harassment. It should be noted that all forms of harassment have been 
criminalised in Georgia. Women especially experienced harassment in the 
workplace. The Georgian government was trying to eliminate harassment 
and Parliament in May passed a law that strengthens protection against 
sexual harassment (Bureau of Democracy, 2019 Country Reports on 
Human Rights Practices: Georgia, 2019).

Despite the fact that Georgia was trying to promote human rights in the 
country, the annual human rights report found that there were �signi�cant 
problems with the independence of the judiciary and investigations and 
prosecutions widely considered to be politically motivated; unlawful 
interference with privacy; inappropriate police force against journalists; 
substantial interference with the right of peaceful assembly, including 
inappropriate police force against protesters; and crimes involving violence 
or threats targeting lesbian, gay, bisexual, transgender, and intersex (LGBTI) 
persons� (Bureau of Democracy, 2019 Country Reports on Human Rights 
Practices: Georgia, 2019).

17	 Human rights and democratisation in the context of 
Moldova 

In 2019 Moldova was trying its best to ful�l its human rights obligations 
to respect and protect basic human rights in the country. Like any other 
country discussed, aspects of Moldova�s democratic credentials need 
attention. One of these is the situation of torture, and inhuman and 
degrading treatment. The law forbids any type of torture or any cruel, 
inhuman and degrading treatment including medical abuse. However, the 
human rights ombudsman presented of�cial reports of inhuman treatment, 
particularly in pre-trial detention centres in police stations and in regional 
police inspectorates. The Prosecutor-General�s of�ce has received more 
than 456 allegations of torture and mistreatment and this was only for half 
of the year. This number shown was higher than the previous year�s report. 
It should be noted that the incidents of torture were mainly reported as 
occurring in public spaces, with less than half occurring at government 
facilities (Bureau of Democracy, 2019 Country Reports on Human Rights 
Practices: Moldova, 2019). Nevertheless, it should be noted that Moldovan 
courts had convicted police of�cers on torture charges. There were cases 
where inmates of the convicted person who had been found dead were 
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charged with torture. As of the end of 2019, there were 13 cases against 
police of�cers accused of inhuman treatment and torture, and �two doctors 
were accused of workplace negligence� (Bureau of Democracy, 2019 
Country Reports on Human Rights Practices: Moldova, 2019).

Citizens of Moldova are allowed to seek damages in civil courts. However, 
despite the fact that government was trying to protect and promote 
human rights in the country, the entire system still lacks implementation 
mechanisms. The lack of access to effective judicial remedies remained an 
area that the Moldavian government should work to improve (Bureau of 
Democracy, 2019 Country Reports on Human Rights Practices: Moldova, 
2019).

The Moldavian government was cooperative and responsive towards 
human rights organisations and placed no restrictions on their operations. 
Parliament itself has a committee or human rights and inter-ethnic relations 
(Bureau of Democracy, 2019 Country Reports on Human Rights Practices: 
Moldova, 2019). The support of the government continued throughout 
the year, with around 30 NGOs participating in different trainings 
for promoting human rights in Moldova. One of these training events, 
conducted by the OHCHR on state reporting to CEDAW, played a part in 
the subsequent review of Moldova�s report to CEDAW. The government 
of Moldova supports the implementation of international human rights 
mechanisms and helped four UN Special Rapporteurs to conduct human 
right visits to and reports on the country situation (Commissioner 2019).

Another issue that Moldova was facing was interference with the privacy 
of the country�s people. The arbitrary or unlawful interference with privacy, 
family, home or correspondence is prohibited by the Constitution, unless 
it is �necessary to ensure state security, economic welfare or public order 
or to prevent crimes� (Bureau of Democracy, 2019 Country Reports on 
Human Rights Practices: Moldova, 2019). This provision was not enforced 
fully by the government agencies, as evidenced by reports of illegal 
wiretaps, surveillance, even threats against family members. It should be 
noted that the most instances of unlawful interference with privacy were 
committed against the opposition party. The Moldavian Parliament has a 
national security, defence and public order committee which organised 
hearings on illegal wiretappings. The committee reported that the number 
of wiretapping requests had doubled in the last �ve years as well, with 98 
per cent of these requests being judicially approved. The most wiretap 
requests were done by the Ministry of Interior and the highest number 
occurred during the elections. After the report, the Prosecutor-General 
laid a criminal charge against Interior Ministry employees, prosecutors 
and judges for wiretapping politicians, activists and journalists (Bureau of 
Democracy, 2019 Country Reports on Human Rights Practices: Moldova, 
2019).
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Generally, women did not face discrimination and received equal pay 
for equal work. The law requires that there should be at least 40 per 
cent of female representatives in decision-making positions, and requires 
employers to be responsible to ensure a workplace free of discrimination 
and sexual harassment (Bureau of Democracy, 2019 Country Reports 
on Human Rights Practices: Moldova, 2019). Not only women but also 
minority groups such as Gagauzians, Bulgarians and Romany people 
gained seats in the Parliament after the elections (House, Freedom in the 
World: Moldova, 2019). 

In Moldova all types of discrimination with respect to employment 
and occupation is prohibited by law, including on the basis of �sex, age, 
race, color, nationality, religion, political opinion, social origin, residence, 
disability, HIV-positive status, and membership or activity in trade unions, 
as well as other criteria�. However, throughout 2019 the Council for 
Preventing and Eliminating Discrimination and Ensuring Equality received 
more than 43 per cent more complaints and made decisions on them. 
The reports outnumbered the reports received the year before (Bureau of 
Democracy, 2019 Country Reports on Human Rights Practices: Moldova, 
2019).

According to the annual human rights report the overall signi�cant 
human rights issues in the country were �torture; arbitrary detention; harsh 
and life-threatening prison conditions; political prisoners; arbitrary or 
unlawful interference with privacy; problems with judicial independence; 
acts of corruption; violence against and medical abuse of children and 
adults in psychiatric hospitals and residential institutions for persons with 
mental disabilities; and the use of forced or compulsory child labour� 
(Bureau of Democracy, 2019 Country Reports on Human Rights Practices: 
Moldova, 2019).

18	 Conclusion

Overall, the three republics discussed above were moving forward slowly 
but steadily towards improved protection and promotion of human rights. 
All three countries had an issue with arbitrary detention, and a majority of 
them had issues with torture and inhuman treatment. The independence 
of the judiciary remained a problem in all three republics. The majority 
of them also had an issue with unlawful interference with privacy by 
government as well as in some countries, harsh and even life-threatening 
conditions in prisons. Despite some differences in the areas, women�s 
rights were not fully respected in the three countries. Minorities had fewer 
opportunities to participate in governmental structures. Protecting the 
rights of LGBTQ+ persons remained an issue in all three countries, despite 
the considerable effort that countries made toward greater tolerance. 
Children�s rights were not fully respected in the countries, especially as 
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far as child labour and child traf�cking are concerned. Institutionalisation 
still exists and children were still kept in orphanages in all three countries, 
despite the fact that there were legislative and practical changes towards 
moving from orphanages to foster care. 
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